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3

Virtual Worldliness

Richard A. Bartle

Virtual worlds are persistent, computer-mediated environments in
which a plurality of players can interact with the world and each other.
From their humble beginnings, virtual worlds have evolved to become
major hubs of entertainment, education, and community. With this
growing real-world importance has, however, come greater scrutiny
from real-world institutions. Virtual-world developers are now experi-
encing a degree of accountability to which most are unaccustomed and
of which many are deeply wary. For their part, real-world institutions
have discovered a large, shaggy animal in their yard that wasn’t there
yesterday and that doesn’t behave quite the same as the usual beasts
they encounter.

Designers of virtual worlds have a duty to understand the laws that
apply to their creations, but the people who make and interpret these laws
also have a duty: to understand virtual worlds. If they don’t understand
what they’re regulating, how can they hope to regulate it?

At the moment, virtual worlds are regulated by a set of industry “stan-
dards” unilaterally imposed by their developers. In this essay, I describe
what these standards are, why they came to be, and what would happen
were they to be weakened. I make no argument for or against them on a
legal basis: that is for experts in the law to debate. Instead, I merely state
the way things work now, that such experts may be better informed in
their deliberations.

If a judge were to make a ruling that led to the widespread closing
down of virtual worlds, I’d prefer that the judge knew beforehand that this
would happen, rather than be surprised by it.
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History

Twenty-five years ago, in the days when mainframes had less computa-
tional power than today’s digital watches,1 I sat down with my friend and
fellow undergraduate, Roy Trubshaw, to discuss the design of MUD.

MUD (“Multi-User Dungeon”) was the world’s first virtual world,
although we didn’t know that at the time. We knew it was an imaginary
place that up to thirty-six people could visit simultaneously; we knew that
players could freely interact with one another in the context of the world
we were creating; we knew that the world was entirely defined by software,
but that it only lived in the imaginations of the players. We also knew
(although up until now we hadn’t actually said it) that, despite the fact
that we referred to it as a game, MUD was something else entirely. It was
what we would now call a “virtual world.”

So it was, in an out-of-the-way seminar room where we’d found a
terminal so dumb it didn’t know it wasn’t supposed to let us use it, that
the subject of content arose. Roy had spent much of his time up until
then programming the underlying code needed to support the virtual
world—an activity that both he and I regarded as fun. However, there
wasn’t much of a virtual world to support: a handful of rooms (to test
the concept of “room”), a handful of objects (to test the concept of
“object”), a handful of commands (to—oh, you get the picture), plus a
full-blown system for adding new rooms, objects, and commands on-
the-fly. Everything was now in place: So what was the world going to
look like?

Roy had written MUD to be a game. He could have written it to be an
educational model of the human body, or a travelogue of Venice, or some
kind of textual map for blind people to read using Braille, but no, he’d
written it to be a game. In part, this was because only a game would attract
sufficient users in an era when computer time was at a premium; however,
that wasn’t the main reason. The main reason was that only the pretext of
its being a game gave him free rein to create an entire world from his
imagination.

Well, who wouldn’t seize upon the chance to make their imagination
real if it were offered them?

Roy deferred to me when it came to the game aspects of MUD, because
of my relatively strong background in gaming.2 I had a better appreciation
than he of what would and wouldn’t work in a game context; he joked that
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it was as if I had a game design manual hidden in my head where no one
else could read it.

I found this observation of Roy’s interesting. Up until that point, I had-
n’t really given the notion of content (i.e., what players, considered as con-
sumers, consume) much thought. I’d pictured places that I wanted to
construct and the objects and beings I wanted to put in them; I’d figured
out what players would do there, and what would happen when they did
it. However, it hadn’t occurred to me that I was working to an implicit,
nonobvious rule set born of experience. Now, I realized I was.

To illustrate his point, Roy thought up a puzzle—something to do with a
castle and a lake shaped like a key. It was a good puzzle for a single-player
adventure game, but I could immediately see it wouldn’t work in MUD:
While it was being solved, the puzzle would lock up a good deal of the
world, thereby spoiling it for everyone else; it was linear, forcing players to
run on rails and offering them little choice of how to solve it; it had no
replay value—if it was solved once, it was solved forever; it required rooms
of radically different conceptual sizes that would just feel wrong to the play-
ers. In all this flood of reactions, though, two thoughts came through that
made the rest seem petty: This isn’t a game, it’s a place! and I want to go there!
I suddenly felt as if I was the first human being on a new planet.

I described my views to Roy. MUD should be a place—a world—that let
players do whatever they wanted to do (within the context of its physics),
and be whatever they wanted to be (in the context of their own personality).
The phrase I used was “open-ended.” If people wanted to play it as a game,
as most perhaps would, then to them it would be a game; if, however, they
preferred to wander around enjoying the scenery or poking things with
sticks, that was fine too. We would provide the world; the players could take
from the experience of visiting it whatever they had use for.

Roy was persuaded, so we adjourned for a cup of hot chocolate from
the vending machine (our preferred choice of drink because the coffee,
ironically, tasted of mud).

The Vision

I always knew what virtual worlds promised: freedom. Freedom to do, to
be, to realize.3 I like this kind of freedom, it’s a good thing; virtual worlds
are a force for good. Furthermore, what we have at the moment is just a
foretaste of the wonders that idealists like me believe are yet to come.

Virtual Worldliness 33

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



Of course, things are never quite that simple.
In designing MUD, Roy and I had made a number of assumptions that

did not stand up when challenged by the players. In our defense, we did
foresee most of these: We simply put off acting on them until forced to by
circumstance. Nevertheless, eventually they became problems.4

I’m going to describe some of these problems now, and how (histori-
cally) they were resolved. As a result of their resolution, certain “industry
standards” emerged. While these standards pertain, the problems are man-
ageable. If something were to happen to remove the standards, the prob-
lems would return. If the problems were to return, then either a new
solution must be sought or the vision of virtual worlds as places to indulge
imaginations would be lost forever.

Those charged with making decisions which might strike down these
standards must therefore balance the desirability of doing so against the
desirability of not having virtual worlds disappear as a result.

The Game Conceit

When people play games, they agree to abide temporarily by a set of
rules which limits their behavior (i.e., restricts their freedom), in
exchange for which they gain whatever benefits the game offers. Game
theorists refer to the boundary that separates the game world from the
nongame world as the magic circle, from an early description of play
spaces by Johan Huizinga.5 Virtual worlds are not games, but they use
the same conceit: that some freedoms must be willingly given up for a
time in order that new freedoms can be experienced during that time.6

For example, in the real world a young man may find it awkward talking
to young women because he fears rejection. He is prepared to accept the
rules of a virtual world in order to talk to young women (or at least to
people presenting as young women) in a context where rejection doesn’t
matter so much—he gains a freedom that he doesn’t have in the real
world. He can then learn from his experience and apply it back in the
real world. Joy for him.

What happens, though, when someone doesn’t play by the rules?
Suppose you were one of three people playing the game Clue, and that

you were close to winning. The person playing Mrs. White suddenly leans
over to the player playing Colonel Mustard and says, “I’ll give you $20 if
you show me your cards.” Colonel Mustard obliges, Mrs. White pays up,
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and promptly announces that Reverend Green did it in the ballroom with
the candlestick.

I don’t know about you, but I wouldn’t be all that pleased if this hap-
pened to me. Although there are no written rules in Clue about bribery,
nevertheless there are unwritten rules that say this kind of activity stops a
game from being a game.7 I would think twice about playing with Colonel
Mustard again, and three times about playing with Mrs. White.

In a virtual world, what can I do if I suspect one player of bribing
another or otherwise stepping outside the boundaries of “play”?

Well, I can stop playing with them. However, that would also mean
stopping playing with perhaps several thousand other people, some of
whom might be very good friends.

OK, well maybe my friends will stop playing too and we can all move to
some other virtual world where the game conceit still holds. Unfortu-
nately, there’s no guarantee that the miscreants won’t simply follow us
there (anonymously or otherwise).

So: Either I have to grit my teeth and accept it, try to prevent the mis-
creants from playing (or at least repeating their scam), or quit entirely in
disgust.

With MUD, I knew that people might break the unwritten rules that
protected its virtual world from the real one. Some indeed did so. Individ-
ually, they were usually easy to deal with: I would speak to them explain-
ing the problem, that it was unfair on the other players if they behaved
however they were behaving, and please would they stop. Most saw the
light and obliged. Those that didn’t were reminded that I had my finger on
the off switch for their character and that I could therefore obliterate them
entirely if I so chose. Some very few, I did obliterate entirely.

How could I justify this? Well, it was quite simple. To discover why, we
need to look at the rationalization commonly employed by the people
who broke the unwritten rules.

Some of the “written rules” of board games aren’t actually written—
they’re coded in by the physical universe: Your Clue character can’t be in
two rooms at the same time because reality doesn’t work that way. The
remaining written rules are not coded in: all that stops me from moving
my token more than the dice roll says I can move it is the alertness of the
other players. In contrast, virtual worlds have all their written rules coded
into them: You don’t get to teleport unless the code says you do.

Board games and virtual worlds alike have additional, unwritten rules
that are not coded in. However, the subversive players claimed that the
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code alone defined MUD. They didn’t recognize the existence of unwritten
rules, i.e., of the game conceit. Their view was that if the code let them do
it, they could, legitimately, do it. This was how regular computer games
worked, and this was how MUD should work. If an activity is not permis-
sible, why didn’t the software simply stop them from doing it in the first
place?

The answer is that there are some things that virtual-world developers
simply can’t stop, using software alone; trivially, they can’t prevent people
from swearing (although they can make it difficult).8 Less trivially, should
you be able to stand in a doorway, thereby blocking people from entering
a room? Well yes, if your aim is to prevent a thief from entering and steal-
ing all your wounded friend’s equipment, but no, if your aim is to annoy
the hell out of someone racing to help their friend inside who is being
beaten to pulp by an ogre. Except maybe yes, if they bought the last magic
sword yesterday even though they didn’t need it, just to stop your charac-
ter from getting it.

Without recourse to artificial intelligence techniques that have yet to be
invented, a virtual world’s code can’t hope to trap this kind of antisocial
behaviour—even though it arises inside the virtual world. The attitude of
the antisocial players to this was simple: “Tough.” They argued that in com-
puter games it was the program, not the players, that defined the rules. Only
the code could dictate what they did. Swearing at people was fine because it
was allowed by the rules as defined by the code. If I didn’t want people to
swear, I could always take out the communication commands.

Taking out the communication commands would have ruined MUD.
Instead, I added a command, FOD (“Finger of Death”). If people swore, I
FODded them. Their characters disintegrated. Hey, the program allowed
me to do it, so it was OK! It didn’t allow anyone else to do it unless I set
the flag on their character, but it allowed me.

Virtual worlds are played by rules. The rules are written (embodied in
the code) and unwritten (embodied in the expectations of the players).
People can deny the existence of unwritten rules, but they can’t deny the
existence of coded rules. If the code says that you can’t walk through walls,
you can’t walk through walls. If the code says you can shoot arrows round
corners, you can shoot arrows round corners. If the code says I can oblit-
erate your character, I can obliterate your character. You may be able to
pick and choose which cultural norms to obey, but you don’t get to pick
and choose which rules of the virtual world’s physical universe to obey—
and the administrator’s authority in a virtual world is embodied in those
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rules. You don’t swear, because if you do you’re disintegrated. You don’t do
anything that the administrator doesn’t want you to do, because if you do
you’re disintegrated.

Some things the administrators object to are understandable: A virtual
world for counseling rape victims (and there are such places) might dis-
miss journalists who turn up faking having been raped in order to get a
story. Other things are more ambiguous: A virtual world created for wor-
shipers of religion X (and there are such places, for different values of X)
might dismiss members of religion Y who turn up hoping to participate in
a ritual or service. Some things are completely arbitrary: I don’t like the
cut of your jib. All these, however, are part of the rules of the virtual world.
If you play, they’re enforced with the same authority as any other rule.

Strictly speaking, then, the dissenters are correct. Anything the virtual
world lets its players do, they can indeed do. Their decision as to whether
they do do it or not is entirely moderated by what the virtual world lets its
more powerful players do should they dislike it. For most virtual worlds,
the administrators are rational (that is, consistent if not always correct).
Those who are irrational tend not to have many players: If you don’t like
the rules, you choose not to play.

So here’s the first point I want to make. Virtual-world administrators
have absolute control over their world vested in the mechanics of that
world. While this state of affairs pertains, they can protect the game con-
ceit. If they were denied absolute control, then the game conceit must be
protected in some other way; otherwise, the virtual world would be just
another extension of the real world.

Evolution

Virtual worlds are continually evolving. New content is added, old content
is updated, exploits are curtailed, bugs are removed (hopefully at a greater
rate than they are introduced), game play is rebalanced. If virtual-world
designers were unable to make changes to their virtual world, that world
would become stale, dated, dominated by exploits, and its game play
would be all out of whack. Now it’s possible that a relatively stable state
could be achieved, with few bugs and exploits remaining and enough
player-generated content appearing for it to retain its freshness; this is the
case with the original MUD, which hasn’t had new content added to it
since 1985 but continues to be played. It takes many years to get a virtual
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world into this position, though, and even then occasional changes will
still be called for.

What happens when players object to a change?
One day, I added a rabbit to MUD. We had a player with a character

called Rabbit at the time. Because of the way that objects in MUD are
referred to by unique, case-insensitive nouns, the moment I created a rab-
bit the character named Rabbit was unable to play. I knew this, but I
wanted a rabbit for a puzzle I had in mind. I offered the player a name
change; he accepted (he went for Wabit).

If he hadn’t accepted, I’d have added the rabbit anyway. Otherwise,
players would have taken the names of likely new additions to the virtual
world and sat on them. This (what might now be regarded as an example
of “cybersquatting”) had indeed happened in the past: A player, anticipat-
ing that I might want to put a vampire into the virtual world, created a
character called Vampire to stop me from doing so until I “compensated”
him. Needless to say, the ruse didn’t work.

Changes to a virtual world affect different characters (and hence differ-
ent players) in different ways. Suppose a virtual world has two classes of
fighter, the warrior and the paladin, where the paladin is the same as the
warrior except that he is more powerful against evil foes. After a time, the
designer notices that there are many paladins and few warriors. Because
there are many paladins, fewer evil creatures are around as they keep being
slaughtered. The paladins could go and kill non-evil creatures, but this
would be harder for them so they don’t want to do it. Instead, they kick
their heels and complain about how boring the virtual world is now; there
should be more evil creatures about.

The designer can address this problem in many ways, of which adding
more evil creatures is but one. Ultimately, the root cause is that there’s an
incentive for players to be paladins rather than warriors, but no disincen-
tive. If more players were warriors (or fewer were paladins), the problem
would go away. Thus, the designer decides to make a change such that pal-
adins are weaker against non-evil foes. Paladins aren’t attacking these any-
way, so shouldn’t care. Thus, players now have a choice to play as warriors
(and be equally effective against all kinds of foe), or as paladins (and be
more effective against evil foes but less effective against non-evil foes). The
virtual world should be better as a result.

Why is it, then, that although most players of paladins are pleased with
the change, some are unhappy about it? “You nerfed paladins!”9 Well, it’s
because although they didn’t ever attack non-evil foes before, they did
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have the option to do so. That option has now been removed from them. If
they’d known they were going to have this option removed, perhaps they
wouldn’t have chosen to be a paladin three months ago when they started
playing.

Also, some players of warriors are complaining. They don’t know why,
but this new patch to the virtual world has somehow reduced the number
of killable things. Previously, they could walk into a field and it would be
full of orc children they could slaughter with wild abandon, but now when
they stroll along, sword in hand, the field is already half-empty. If they’d
known this was going to happen, maybe they wouldn’t have chosen to be a
warrior three months ago when they started playing.

The warriors are complaining because whereas in the past there were
few warriors, the change in the rules has persuaded more players to
become warriors. Therefore there is more competition for warrior-spe-
cialty resources (e.g., orc children). In order to give the paladins more to
kill, the warriors have been given less. Both, however, do now have
enough.

In general, even the tiniest changes can have repercussions that ripple
through a virtual world, affecting things not immediately connected to
them. In-context economies (i.e., those designed-in to the virtual world, as
opposed to those containing elements the software knows nothing about,
such as U.S. dollars) are particularly good in this regard: A slight adjust-
ment in the way that a nonplayer character computes the value of a sword
would affect the price that it paid for swords, which in turn might have an
impact on the amount a sword-smith could afford for raw materials, and
so on, the consequences gradually propagating throughout the virtual
world as supply and demand checks and balances react. Perhaps as a result
of the new sword-valuation policy, there is a 0.01 percent fall in the price
of pig iron in a distant market. This change wouldn’t be noticed by most
players, but it could seriously annoy the merchant who has 100,000 units
of pig iron in a warehouse there. If this could be foreseen (which is possi-
ble, if perhaps unlikely), would it be a reason not to make the initial
change to the way the nonplayer character values a sword?

Virtual-world designers have to take all these things into account when
they decide whether or not to change their virtual world. Any alteration
that gives something to one group of players will by definition take some-
thing away from another group: At the very least (to put it in trade union
parlance), their differentials will have been eroded. The decisions are hard,
and mistakes are often made, but ultimately they’re for the designer alone
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to make. A wise designer will explain what’s happening and why, thus
preparing the players for the change while giving them the opportunity to
voice objections. Ultimately, though, the designer must weigh up the odds
in terms of what’s best for the virtual world as a whole.

Here, then, is my second point. Virtual-world administrators can’t
please all their players all the time, no matter how fair they try to be. They
must on occasion change the virtual world in ways that some—perhaps
all—of the players find unpalatable. While this situation pertains, and
designers are able to ride roughshod over players’ opinions, the virtual
world can continue to evolve and improve. Anything that served to limit
this process would limit the virtual world’s evolution.

Achievement

As I explain in my book10 on the subject, many people play virtual worlds
as a way to explore their identity. Virtual worlds do this by delivering to
the players an experience amounting to a hero’s journey.11 Not all virtual
worlds are set up for this (educational ones usually aren’t, for example),
but most are. Similarly, not every player plays for this reason, but most do
(although few of them necessarily realize this).

In those (majority) virtual worlds set up to guide players along their
hero’s journey, critical to success is the notion of achievement. Players must
feel that that they are advancing relative to one another and that the
advancement is worthwhile. Most virtual worlds therefore have a mecha-
nism that allows a quick comparison between characters—normally a sys-
tem of levels, with higher-level characters being more advanced than
lower-level ones. Although, strictly speaking, virtual worlds don’t have to
have something like this to facilitate a hero’s journey, it certainly helps; fur-
thermore, if they do have it then they’re implicitly offering a hero’s journey
whether they want to or not (but in almost all cases they do want to offer it).

An important point to note here is that the character reflects the state
of advancement of the player. In general, a player who is close to ending
his or her hero’s journey will play a character that is of a very high level,
whereas a less experienced player will play a lower-level character. Players
therefore use their character’s status to establish their place in the social
order: someone of a higher level is “better” than you, as you are “better”
than someone of a lower level. Players undertake actions in the virtual
world that cause their characters to go up levels, thereby showing to the
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rest of the world (but mainly to themselves) just how good a player they
are becoming. It’s in the interests of all players on a hero’s journey to do
this: If you don’t accept a metric that says some players are better than
you, you can’t hope to use that same metric to judge the improvement in
play of your future self over your current self.

Now this would all fall apart if there were not a strong correlation
between a character’s level and its player’s experience. It doesn’t matter so
much that if you see a low-level character then it must have a low-experi-
ence player behind it; the critical deduction is that if you see a high-level
character then it must have a high-experience player behind it. Otherwise,
when you’re a high-experience player, how will anyone (least of all you)
recognize your quality?

Virtual-world designers implicitly understand this, and will ensure
through the virtual world’s design that only those characters belonging to
players who genuinely are good at what they do reach the higher levels.
This maintains the integrity of the hierarchy, underpinning the players’
sense of advancement and reinforcing their growing feelings of self-actu-
alization. A virtual world in which the lucky roll of a die could instantly
turn a newbie into a mighty wizard would remove all pretense that rank
meant anything. Unless the players of this world could find some other
way to measure their relative progress, it would become a very disappoint-
ing and dispiriting place for those on a hero’s journey. It’s perceived as an
issue of fairness.

Virtual-world administrators strive to protect the integrity of the level
hierarchy. If they discover that someone is exploiting some unintended
design feature that fast-tracks them to higher levels, they have not only to
track the bug down and fix it, but also remove all benefit that the player
has gained from it. In its purest form, this may mean busting them down
several levels, but it can also include actions such as removing in-world
property or in-world currency wrongfully acquired. The interesting thing
here is the definition of “wrongfully acquired”. Who decides it’s wrongful?
What makes some actions in the virtual world “exploits” when other, sim-
ilar actions, aren’t?

Virtual worlds are designed to be open-ended. Designers are usually
very pleased when they discover that their virtual world reacts sensibly to
a situation which they hadn’t foreseen. Suppose that, in a patch, the
designers of one virtual world were to improve their physics engine such
that object collisions were better detected. To their delight, they discover
that players can now use axes to chop down trees, whereas previously they
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couldn’t. To their dismay, they discover that the Axe of Great Magic can
chop down stone walls too. Players in possession of this rare item have
been breaking into castle treasuries and availing themselves of their entire
contents unmolested by guards.

In both these examples, the effects were unintended. The chopping
down of trees is something that the designers were pleased with, yet the
chopping down of walls is something they were not pleased with—it gave
players a shortcut to wealth that they could use to purchase high-powered
objects. The former would be regarded as a feature, the latter as an exploit.
The designers would alter the virtual world’s code so as to maintain the
former while suppressing the latter.

From an abstract point of view, though, there is little to choose between
a feature (easy logs) and an exploit (easy treasure). In some virtual worlds,
perhaps the chopping down of trees would be the exploit and the chop-
ping down of walls would be the feature. It’s a judgment call, and one that
only the virtual-world designers are in a position to make. If they don’t get
to decide what is or isn’t an exploit, exploiters will prevail and the achieve-
ment structure will break down.

Note that not all exploits are in the code. Sometimes, the exploits occur
where the code can’t reach—in the real world. If players do something in
the real world that gives them an advantage that the designers deem to be
unfair (e.g., they hack the client software to reveal information to which
they should not be privy), administrators should be able to take action in
the virtual world to protect the level system. If this means disintegrating
characters played through hacked clients, so be it.

This is the third and final point I want to make. Those virtual worlds
that offer one or more explicit, sanctioned methods by which the relative
experience of players may (through their characters) be judged, have an
obligation to uphold the integrity of those methods. In order to do this,
the administrators must have the freedom to remove what they perceive to
be shortcuts and to undo the results of what they perceive to be aberrant
behavior whenever these situations arise—even if they arise in the real
world. While this standard pertains, they are able to preserve the basic
honesty of the measuring system. If their powers to interfere as they see fit
were removed, then either some other way of preserving the hierarchy
must be found or some other hierarchy must be implemented, or the vir-
tual world will cease to operate as an effective venue for identity explo-
ration.
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Discussion

I’ve made three primary points here. To recapitulate:

• The powers that virtual-world administrators wield are embedded in
the coded rules of the virtual world, which the administrators them-
selves define. If this were not the case, they could not protect the
game conceit.

• Virtual-world administrators have carte blanche to change the vir-
tual world however they deem appropriate, regardless of the will of
the players. If this were not the case, the virtual world could not
evolve.

• Administrators of virtual worlds that feature achievement are able to
change the coded rules of their virtual world retrospectively and
without warning, under conditions they need only specify after the
event. If this were not the case, the virtual world’s ability to support
identity exploration would be compromised.

The game conceit, freedom to evolve, support of a hero’s journey:
Without all three of these fundamental characteristics, a virtual world is
greatly diminished if not mortally wounded. Although I am happy for
administrators of individual worlds willingly to relinquish one or more of
these characteristics if they so choose, I am not happy for them to be taken
away through ignorance by external forces.

The three standards that I have described currently protect their
respective characteristics. These may not be the only ways to protect them
(indeed, they may not be the only characteristics that need protection),
but if the current standards fail then other means to achieve the same ends
must be installed instead. Otherwise, virtual worlds will never deliver the
wonders they promise, or even continue to deliver those wonders they can
manage at present.

I do not therefore intend to defend the current standards per se. I shall,
however, point out what threatens them. There are several emerging atti-
tudes toward virtual worlds that at first glance seem perfectly reasonable,
yet which on closer inspection are more than suspect. I only need one of
these to illustrate the general principles involved, so I shall select the most
contentious: the commodification12 of virtual worlds.
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There’s One Born Every Minute

Although in the early days of MUD I foresaw many of the changes that
were (and are) to come to virtual worlds, I did not predict the extent to
which they would become commodified. I didn’t realize people could be
so touchingly trusting.

Because they evolve, virtual worlds change the whole time. If I, as a
designer, determine for obscure reasons of balance to add a thousand new
Swords of Shininess, that’s up to me. What if you bought a Sword of
Shininess yesterday for $500, though? Its value has immediately dropped,
because the supply of Swords of Shininess has increased. Or perhaps for
even more obscure reasons of balance I decided that the best solution was
to remove Swords of Shininess as a concept altogether—you’d be down
the whole $500. A player in this situation might think it reasonable to go
to a court of law to seek compensation for loss, or to get the designer’s
decision reversed. For whatever reason, a judge might agree with them and
award damages and/or instruct that the latest patch be reverted. This
would not be a good thing for virtual worlds.

Every change to a virtual world has some effect that will impact one
player less advantageously than another. If that player can call upon the law
for compensation, so can someone else for some other change (or even,
conceivably, for the change required by the judge to undo the first change).
The overall effect is to remove the designer’s freedom to change his or her
world however he or she sees fit. The result: Virtual worlds will not evolve.

OK, so let’s throw in that word “reasonable.” Players expect that design-
ers will patch the virtual world every so often, and they accept a certain
amount of “reasonable” change. When the designer makes an “unreason-
able” change, then they call in the judge. Better?

No, not better. There’s no way to measure the “reasonableness” of vir-
tual-world design decisions any more than there’s a way to measure the
reasonableness of a portrait. Artists do what artists do.

Even if it were feasible, it’s pointless. Here’s the thing: Any utility inher-
ent in a virtual-world object is only there because of the software that pro-
vides its context. When you buy a virtual object, you’re gambling that the
virtual world giving it meaning will not change in such a way that it
reduces the amount that people will pay for that object. Securing your bet
by calling on the law to undo changes of which you disapprove attacks the
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standard that permits designers to make whatever changes they deem nec-
essary to help the virtual world evolve. Every change affects somebody
adversely: therefore in this scenario every change can in theory be pre-
vented by law. Thus, the virtual world does not evolve, which ultimately
kills it. Killing it removes the entirety of your investment anyway. In other
words, if players wishing to protect their investments in a virtual world
can invoke the law to limit changes, that very action will change the virtual
world in such a way that the investments will not retain their value.

There’s a rejoinder to this. What I’ve effectively done here is to set up an
edifice only to knock it down. Sure, the law might seek to protect invest-
ments from the effects of designers’ whims, but then again it might not. I
could just as easily have suggested that the law might seek to make all vir-
tual worlds have names beginning with the letter P, then demolish that
argument instead. What evidence is there to suggest that players would
want to bring in the law if they lost money because of a change?

Well, the evidence is that they already try to do this by other means.
Players are subservient to designers, because designers control the code.
However, players can leave the virtual world if they so choose, which gives
them leverage on the developer’s marketing team. The marketing team,
being on the business side of the company, can call on higher manage-
ment to instruct the designers to do things they don’t want to do. Thus,
there’s a rock/paper/scissors relationship: designers beat players, players
beat marketers, marketers beat designers. Unsurprisingly, there have been
many occasions in the past where players have used their influence on
marketers to cause major changes to be made to a virtual world (for
example, the removal of player-versus-player combat in Ultima Online).

This approach only works when large numbers of players are involved,
though. Individuals—even rich individuals—have little influence on mar-
keters. They do, however, have (through their lawyers) influence on
judges. If their monetary loss from a change to the virtual world were
great enough, there’s every reason to suppose that a player or group of
players might seek redress through the courts.13

Hopefully, by then the courts will be ready.

Meaning

Bill Gates could be the world champion high jumper if he wanted to be.
All he has to do is go to the current world champion high jumper14 and
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buy his world record off him. Hey, once he’s got it, maybe he can persuade
the courts to prevent other people from attempting to beat it because that
would be like stealing.

Well, no. World records are awarded to individuals only under certain
conditions. You can’t buy a world record—they’re nontransferable. So are
tickets to international sporting events, so are bank accounts, and so (if
you want to enable the hero’s journey) are characters with virtual worlds.

There are four main reasons why people buy characters in virtual
worlds:

• As an investment. They think they can sell the character or the
objects that came with it for more than they paid.

• For group-play reasons. They haven’t played for a while and their
friends are ahead to an extent that they couldn’t easily catch up.
They buy a character of an appropriate level so they can play with
their friends again. This category also includes those who might pur-
chase a character in order to fill a perceived void in their group’s
makeup (in a party of adventurers with one-too-many mages and
one-too-few healers, the player of one of the mages may sell their
mage and buy a cleric, for example).

• To inflate their status. They buy a higher-level character so they can
act like they’re a higher-ability player. This would also cover the situ-
ation where a player wants access to high-level content without hav-
ing to “waste time” playing through the low-level content to get
there.

• They want to acquire an object legitimately, but find they can only
get it by paying real money to people who have tied up the market.

The first and fourth of these reasons are dependent on the other two
for their success, so if those disappear they do too. The second reason is
understandable, although ideally it should be unnecessary: virtual worlds
ought to be set up so as to make mixed-ability parties of players viable.
The third reason is the problematic one.

It’s fairly obvious that paying for a higher-status character in order to
appear to be a higher-status player is ultimately self-defeating. If one
player buys status, those who know that player will also be tempted to do
it (so as to reestablish their place in the hierarchy relative to that player).
The more that players trade up their characters, the less anybody will asso-
ciate character level with player ability, and therefore the lower the value
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of level as a measure of ability. If too many people debase the currency, the
currency becomes worthless.

This has a bad effect on players undertaking a hero’s journey. What’s
the point in beating down hordes of bad guys, scrimping and saving gold
pieces to buy the next grade of magic shield, bouncing back from your
defeats, using your wits to ensure victory—what is the point of it if some-
one with a few dollars to spare can get where you are while knowing squat
about the game?

As a virtual-world designer, I don’t want my players to have their sense
of achievement trashed like this. I therefore seek to prevent players from
buying and selling in the real world characters and objects from my virtual
world. If I can’t protect the integrity of the measuring system, players will
lose faith in it. This will cause them to abandon their hero’s journey,
depriving the virtual world of one of its unique selling points.

Some virtual worlds don’t care about this, which is fine. Some virtual
worlds do care about it, however, and they mustn’t be treated the same
way as the virtual worlds that don’t care. There is a step change difference
between the two. Virtual worlds are just about the only places where an
average person today can undertake a hero’s journey, but even without this
feature they can still qualify as virtual worlds (in the same way that a story
without a plot can still be a story, Chekhov-style). What’s acceptable in a
virtual world for which the designers have opted out of supporting the
hero’s journey is not necessarily acceptable in one for which they haven’t,
though.

One option open to virtual-world administrators wishing to stop the
trade in characters and objects is to delete any character or object found to
have been traded. While this may work for the sale of characters, players
are generally opposed to the idea when applied to objects: they don’t buy
objects because they want an unfair advantage, they buy them because a
real-life company specializing in object sales has tied up the source and
this is the only way to get them. They want the sellers to be punished, not
the buyers.

Thus, administrators will often close down entire accounts discovered
to belong to dealers, but leave those belonging to the people the dealers
exploit untouched. Because accounts are real-world entities, most com-
mercial virtual worlds assume the authority to do this under an end-user
license agreement (EULA) that defines the conditions under which a
player is allowed to enter that virtual world; breach of this contract means
that an account can be canceled with no redress.
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In either situation (loss of characters or loss of accounts), the sellers are
not going to be happy. They are losing trade because of the administrator’s
actions. There are laws and constitutions and things (you can tell I’m not a
lawyer?) that protect a company’s right to do business. EULAs and other
restrictive practices can be struck down.15 Perhaps they will be?

I shan’t go into the various legal arguments for and against the actions
of virtual object traffickers.16 As I indicated earlier, my task here is to
explain why the current standards exist and what would happen if they
didn’t; it is not my place to determine whether they should or shouldn’t
exist in the eyes of the law (although this is not to say I would necessarily
be overjoyed with whatever decision was handed down to me).

Early virtual worlds didn’t have the problem of people claiming real-life
ownership of virtual objects. The reason for this was because these worlds
would periodically reset— everything was returned to its starting position,
leaving only the character records of the players untouched. This was for
design reasons,17 but one consequence was that players took it for granted
that everything in the virtual world was transitory: the lord giveth and the
lord taketh away.18 It was only when virtual worlds began taking on more
permanence that suddenly some players began to think that because their
character owned something, that meant that they as players owned it.

If players are given (or if the courts decide they already have) the right
to buy and sell any characters or objects they “own” in virtual worlds when
this is against the wishes of the administrators and most of the other play-
ers of those worlds, that would invalidate the current standard employed
by developers to protect their achievement hierarchy. Unless some other
way to maintain it could be found, this in turn would lead to a fundamen-
tal change in the nature of virtual worlds. It would be like insisting that
TV drama adhered to the same standards of truth as TV documentaries—
bye-bye TV drama.

Playing by the Rules

My final example of how commodification affects virtual worlds concerns
the way it breaches the game conceit.

Commodification brings reality into virtuality. Unfortunately, except in
very narrow circumstances,19 the game conceit evaporates upon contact
with this much reality. For no other reason that this, virtual-world admin-
istrators with a game conceit to protect must have the ability to extinguish
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the threat. There are other things they can try first, of course (such as
attempting to persuade an individual of the harm their activity does to the
virtual world); for those that don’t cooperate, though, only the extinction
of their characters will ultimately stop them.

I’m saying something quite strong here. I’m saying that administrators
should be allowed to obliterate traded characters—or even characters they
suspect are being manufactured for trading—merely for existing.

It’s not hard to see whence objections to this might come. If I pay
$5,000 for a virtual house and you disintegrate it (or even if you merely
auction it off), I’m going to be absolutely livid. As far as I’m concerned,
you just burned $5,000 of my money. I don’t care that you prohibit com-
merce: Although my local park prohibits commerce if I bought a dog from
someone there, that wouldn’t give the park warden the right to shoot it.

Well, no. That’s because the existence of a bought dog in a park doesn’t
diminish that park’s ability to function as a park. The existence of a
bought character in a virtual world does diminish that virtual world’s abil-
ity to function as a virtual world. It’s one more grain of reality, one more
player who regards the virtual world as little different from the real one.

There’s a familiar paradox here. All virtual objects are defined by the vir-
tual world’s code. That’s not just one piece of code, but the sum of the code,
along with all the data it operates on: everything is so dependent on every-
thing else that it’s impossible to isolate a single few lines of program and say,
“these are the Spear of Destiny” or “these are the Sword of Truth.” Those
same lines that “define” the Spear of Destiny also partly define the Sword of
Truth—if the spear did not exist, the sword’s influence on the virtual world
would be ever so slightly different. The code is the DNA of the virtual world,
and—here’s the crucial bit—the administrators are part of that DNA. A
judge can strike down an administrator’s powers in a virtual world, but
those powers are embodied in the code. To change the powers is to modify
the code; to modify the code is to modify all virtual objects—including the
one that caused the judge to order that the code be modified.

Put another way, a virtual object is only what it is because the designer
makes it so. Take away the designer’s ability to make it so, and it ceases to
be what it was.

OK, so the out-of-context sale of one object isn’t going to make a lot of
difference in itself. It’s a drop in the ocean, and its feedback into the virtual
world’s value system is lost in the noise of in-context transactions. The
accumulation of out-of-context sales, however, does make a difference.
Unchecked, eventually it tips the scales and the virtual world flips from
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being a hero’s journey world to being a world with no hero’s journey. The
game conceit has gone.

Which is the more important: supporting explorations of identity or
supporting the free market? Are they compatible, or mutually exclusive? If
those who make and interpret laws break down the barrier that is the game
conceit, they’re taking away the ability of virtual worlds to deliver that
which only they can deliver. Is it right to do that? Is it right not to do that?

The scene: a regular Saturday afternoon match in the Premier League
(this is soccer; hey, I’m English, it was either that or cricket). The referee
awards a penalty. The defending goalkeeper stands in front of his goal,
while the attacking striker places a ball on a spot twelve yards in front of
him. The striker is going to run up to the ball and try to kick it past the
goalkeeper and into the goal. The goalkeeper is going to try prevent the
ball from getting into the goal. Except this one isn’t, because this one has
been paid by a gambling syndicate to throw the match. When the police
find out, he’s going to go to prison.

One goalkeeper taking a bribe, one player selling a character. The law
does protect some game conceits once it understands the consequences of
not protecting them. Will it do so for virtual worlds?

Summary

I’ve described here three standards of action that virtual-world developers
commonly employ to ensure their creations’ uniqueness and survival.

In truth, these standards are not quite as formally distinct as I have
made out. As an administrator, if I find you’re using an exploit then I
might decide to obliterate your character using the powers I gave myself to
protect the game conceit. Alternatively, I might change the virtual world
so that the fruits of your exploit are worthless—using powers only
“needed” to guarantee the virtual world’s evolution. Then again, I may just
fine you a few levels using the specific powers I possess for maintaining
the integrity of the achievement system.

Everything is intertwined. Optimistically, this means the system is
robust: if one standard were invalidated, the others could cover for it. Pes-
simistically, this means the system is fragile: if one standard were invali-
dated, the others would be invalidated with it.

I tend toward the pessimistic view. If one standard is invalidated, this
will be because it can do something that it shouldn’t be able to do. If
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another standard can achieve the same ends, it will be invalidated for the
same reason. If it can’t achieve the same ends, whatever the standard was
protecting will be unprotected: this will ultimately mean the end to virtual
worlds as we know them (and, worse, as we might yet have known them).

Here’s my take on all this.
I have nothing against commodification for virtual worlds that want it.

Good luck to them! As far as I’m concerned, the more virtual worlds there
are, the better. I don’t want all virtual worlds to be commodified, though.

What worries me is that precedents established in dealing with the vir-
tual worlds that want commodification are applied to the virtual worlds
that don’t want it. Not only is this unfair on those developers and players
who don’t want it, but it’s self-defeating: as I have shown three times in the
above discussion, uninvited commodification ultimately leads to its own
strangulation (and invited commodification isn’t exactly risk-free either).

When Roy and I created MUD, we knew that other people would write
programs based on it—that the idea would evolve. We knew these (let’s
call them) “virtual worlds” would become commercial entities in them-
selves, i.e., that people would pay to play them. After thinking about it, we
figured there was scope for advertising in them, but that this would spoil
the players’ feeling of immersion unless it made sense in context. For the
same reason, we rejected the idea of selling stuff inside the virtual world
using real-world money (although we did miss a trick, in that it’s immer-
sion-busting to buy a magic sword with dollars, but less so to buy gold
pieces with dollars, then buy the sword with gold pieces). Besides, who’d
want to pay for something that might be worth nothing the next day—ha
ha!

Virtual worlds have evolved. There are myriads of them out there of all
shapes and sizes, from tiny, textual, role-playing MUSHes to mighty, all-
conquering graphical spectaculars with more players than some countries
have citizens. Their amazing variety can only increase as new designers
with new ideas seize their own chance to make their imaginations real. Yet
through all these worlds run threads of similarity, the fundamental con-
cepts about which they crystalized: the core characteristics that say, “this is
a virtual world.”

If virtual worlds are to continue to astound us, to fill us with wonder, to
allow us to be who we really are, these threads of similarity must be pro-
tected—cherished, even.

They’re not games, they’re places.
And I still want to go there.
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n o t e s

This chapter greatly benefited from comments made by Ren Reynolds (http://
www.ren-reynolds.com) on its first draft. Thanks, Ren!

1. I offer no evidence in support of this statement whatsoever. However, an
essay about law wouldn’t be an essay about law without an endnote in its first
sentence. Furthermore, a book about law wouldn’t be a book about law if it didn’t
reorganize material so that its original first sentence now appears elsewhere.

2. I’d run my own postal games magazine for two years, and had a game pub-
lished as a result. R. A. Bartle, The Solo Dungeon (Birmingham, UK: Games Publi-
cations, 1978). It was a book version of what would now be classified as a
hypertext game.

3. Strictly speaking, this should be “virtualize,” as I mean it in the sense of
making the imagination nonimaginary (i.e., “real” under normal circumstances,
but “virtual” here). Designers want freedom in the designing of virtual worlds
every bit as much as players want freedom in the playing.

4. Some assumptions have stayed the course and are only now being chal-
lenged. For example, we (well, I) used the excuse of “you don’t have to play if
you don’t want to” to fob off people who complained about the way the virtual
world was run, all the while knowing that, actually, if all your friends are in the
virtual world then you may feel you do “have to” play even though you don’t
really “want to.” In other words, I knew that (what would now be called) “social
capital” existed, but dismissed its significance. The reason why I did this will
shortly become apparent, but that isn’t to say I necessarily should have done it.

5. J. Huizinga, Homo Ludens (Haarlem, the Netherlands: Tjeenk Willink, 1938).
6. The subject of giving up selected freedoms to gain greater freedoms has a

long history in philosophy, stemming in the main from Thomas Hobbes’s
Leviathan (ch. 14). I shall not, however, discuss this here except to note that the
debate exists; my purpose is descriptive, not normative.

7. Furthermore, there are an infinite number of them. K. Salen & E. Zimmer-
man, Rules of Play, 129 (Cambridge, MA: MIT Press, 2003).

8. There is a town in the U.K. called Scunthorpe. Do you ban all reference to
its name (as AOL’s ever-vigilant profanity-filters originally did when they saw the
second-to-fifth letters) or do you allow reference to it in the full knowledge that
people will then start using it as a profanity?

9. Nerf (n rf) vb. (tr.) to render less effective. [C20: from the Nerf™ brand of
safe-play toys.]

10. R.A. Bartle, Designing Virtual Worlds (Indianapolis: New Riders, 2003) (ch. 5).
11. J. Campbell, The Hero with a Thousand Faces (Princeton: Princeton Univer-

sity Press, Bollinger Series 17, 1949). This is far too detailed to go into here, but
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essentially there is a pattern followed by much of myth, ancient and modern, that
takes an individual on a journey to a world of adventure (i.e., a virtual world in
our case) where challenges are met, foes defeated, aspects of the self confronted,
and identity asserted. As a result, the individual is a more complete person than
he or she was before making the journey. In virtual worlds, the undertaking of a
hero’s journey is, for many players, the ultimate source of the fun they derive
from playing.

12. Commodification is a term used to describe the transformation of previ-
ously noncommercial relationships into commercial relationships. In virtual
worlds, this is generally taken to refer to the treatment of virtual objects (or
currency or characters) as objects of real-world commerce. Its principal mani-
festation is the buying and selling of virtual goods for real money on auction
sites such as eBay.

13. Celia Pearce reports that the parents of an EverQuest player who bought
him a high-level character for his birthday tried to hold the developers account-
able when he subsequently got it killed. It’s not clear from her article the extent to
which lawyers became involved, however, nor whether the anecdote is basically
true or merely an urban legend. C. Pearce, Emergent Authorship: The Next Interac-
tive Revolution, in Computers & Graphics vol. 6 (1), Elsevier, February 2002,
http://www.cpandfriends.com/writing/pearceCAG.pdf.

14. The current holder of the outdoor world record for the high-jump (men)
can be found at http://www.iaaf.org/statistics/records/gender=M/allrecords/
discipline=HJ/index.html. It’s not Bill Gates.

15. Although it may appear that once again I am building up an edifice just so
I can bulldoze it, this one is constructed on stronger foundations. Mythic, the
developer of Dark Age of Camelot, was sued by a virtual object trading company
called Black Snow, after Mythic suspended Black Snow’s accounts. Unfortunately
(from our perspective) the case was never resolved, because Black Snow neglected
to pay its lawyers.

16. For a summary of these, see R. Reynolds, Hands Off MY Avatar: Issues with
Claims of Virtual Property and Identity, Proc. Digital Games Industry, University
of Manchester, 2003, http://www.ren-reynolds.com/downloads/
HandsOffMYavatar.doc.

17. You can give actions far more complicated consequences if you know that
their effects will all be wiped out simultaneously. Otherwise, undoing the effects
of one action might interfere with the continued ability to undertake some other
action (e.g., the door someone burned down yesterday suddenly respawns and
traps you in a dead-end room).

18. Job 1:21.
19. Playing poker for money involves making game-critical decisions based on

foreseeable consequences occurring outside the game, i.e., can you afford to stay
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with the betting? To do this, poker temporarily co-opts part of the nongame
world into its magic circle. With careful design and planning, virtual worlds can
do the same kind of thing in a limited way; this does not in general extend to the
routine buying and selling of characters on auction sites, however.
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4

Declaring the Rights of Players

Raph Koster

Do players of virtual worlds have rights?
One of those questions that I shouldn’t write about. No matter what,

any answer I give is bound to be wrong, either from the perspective of my
employers or my customers. The pesky thing about rights is that they keep
coming up. Players keep claiming that they have them. Of course, admin-
istrators of any virtual space are loathe to “grant players rights” because it
curbs their ability to take action against people and holds them to stan-
dards they may not be able to live up to.

There’s at least one theory of rights which says that rights aren’t
“granted” by anyone. They arise because the populace decides to grant
them to themselves. The flip side of this is that unless you continually
fight to make that claim true, it won’t stick. The battleground is not a
military one: It’s a perception one; as long as everyone is convinced that
people have rights, they do. And, of course, as long as they are
enshrined in some sort of law. In other words, the guys in charge sign
away a chunk of power, in writing, that the populace expects them to
sign away.

There’s another theory of rights which holds them to be intrinsic to
people. Under this far more rigid standard, all those cultures which fail to
grant them are benighted bastions of savagery. The harder part here is
agreeing on what rights are intrinsic to all people everywhere.

Many MUD administrators (usually called “admins” for short) are of
the belief that their MUDs are their private playgrounds. That they have
discretion on who enters and who gets to stay. That they can choose to
eject someone on any grounds whatsoever, can delete a character at whim,
can play favorites and choose to grant administrative favors to their
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friends. Even in pay-for-play circles, it is always made very clear who owns
the data, who has to sign Terms of Service, and so on.

It’s pretty clear that there are some rights which leak over from the real
world into the virtual. If your local pay-for-play MUD operator isn’t pro-
viding adequate service, you can report him or her to the Better Business
Bureau; there are probably laws that apply equally well in both kinds of
space. But rights (and much less legislation) have not caught up to the
notion of virtual spaces very well. Which makes for an interesting thought
experiment.

What if we declared the rights of avatars?
I’ve based what follows on a couple of seminal documents: The Decla-

ration of the Rights of Man and of the Citizen approved by the National
Assembly of France on August 26, 1789; and the first ten amendments to
the Constitution of the United States, perhaps better known as the Bill of
Rights. This is, perhaps, not the best basis from which to begin a stab at
this hypothetical exercise, given our multicultural world today; some have
suggested that a better starting point might be the UN Charter of Rights
and Freedoms. I admit that one reason for choosing the version I did was
its language, not its content per se.

So let’s give it a whirl. This is all still hypothetical, OK?

I. Declaration of the Rights of Avatars

When a time comes that new modes and venues exist for communities,
and said modes are different enough from the existing ones that question
arises as to the applicability of past custom and law; and when said venues
have become a forum for interaction and society for the general public
regardless of the intent of the creators of said venue; and at a time when
said communities and spaces are rising in popularity and are now widely
exploited for commercial gain; it behooves those involved in said commu-
nities and venues to affirm and declare the inalienable rights of the mem-
bers of said communities. Therefore herein have been set forth those
rights which are inalienable rights of the inhabitants of virtual spaces of
all sorts, in their form henceforth referred to as avatars, in order that this
declaration may continually remind those who hold power over virtual
spaces and the avatars contained therein of their duties and responsibili-
ties; in order that the forms of administration of a virtual space may be at
any time compared to that of other virtual spaces; and in order that the
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grievances of players may hereafter be judged against the explicit rights set
forth, to better govern the virtual space and improve the general welfare
and happiness of all.

Therefore this document holds the following truths to be self-evident:
That avatars are the manifestation of actual people in an online medium,
and that their utterances, actions, thoughts, and emotions should be con-
sidered to be as valid as the utterances, actions, thoughts, and emotions of
people in any other forum, venue, location, or space. That the well-estab-
lished rights of man approved by the National Assembly of France on
August 26th of 1789 do therefore apply to avatars in full measure saving only
the aspects of said rights that do not pertain in a virtual space or which
must be abrogated in order to ensure the continued existence of the space in
question. That by the act of affirming membership in the community
within the virtual space, the avatars form a social contract with the commu-
nity, forming a populace which may and must self-affirm and self-impose
rights and concomitant restrictions upon their behavior. That the nature of
virtual spaces is such that there must, by physical law, always be a higher
power or administrator who maintains the space and has complete power
over all participants, but who is undeniably part of the community formed
within the space and who must therefore take action in accord with that
which benefits the space as well as the participants, and who therefore also
has the rights of avatars and may have other rights as well. That the ease of
moving between virtual spaces and the potential transience of the commu-
nity do not limit or reduce the level of emotional and social involvement
that avatars may have with the community, and that therefore the ease of
moving between virtual spaces and the potential transience of the commu-
nity do not in any way limit, curtail, or remove these rights from avatars on
the alleged grounds that avatars can always simply leave.

Articles:

1. Avatars are created free and equal in rights. Special powers or privi-
leges shall be founded solely on the common good, and not based on
whim, favoritism, nepotism, or the caprice of those who hold power.
Those who act as ordinary avatars within the space shall all have
only the rights of normal avatars.

2. The aim of virtual communities is the common good of its citizenry,
from which arise the rights of avatars. Foremost among these rights
is the right to be treated as people and not as disembodied, mean-
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ingless, soulless puppets. Inherent in this right are therefore the nat-
ural and inalienable rights of man. These rights are liberty, property,
security, and resistance to oppression.

3. The principle of all sovereignty in a virtual space resides in the unal-
terable fact that somewhere there resides an individual who controls
the hardware on which the virtual space is running, and the software
with which it is created, and the database which makes up its exis-
tence. However, the body populace has the right to know and
demand the enforcement of the standards by which this individual
uses this power over the community, as authority must proceed
from the community; a community that does not know the stan-
dards by which the administrators use their power is a community
which permits its administrators to have no standards, and is there-
fore a community abetting in tyranny.

4. Liberty consists of the freedom to do anything which injures no one
else including the weal of the community as a whole and as an entity
instantiated on hardware and by software; the exercise of the natural
rights of avatars are therefore limited solely by the rights of other
avatars sharing the same space and participating in the same com-
munity. These limits can only be determined by a clear code of con-
duct.

5. The code of conduct can only prohibit those actions and utterances
that are hurtful to society, inclusive of the harm that may be done to
the fabric of the virtual space via hurt done to the hardware, soft-
ware, or data; and likewise inclusive of the harm that may be done to
the individual who maintains said hardware, software, or data, in
that harm done to this individual may result in direct harm done to
the community.

6. The code of conduct is the expression of the general will of the com-
munity and the will of the individual who maintains the hardware
and software that makes up the virtual space. Every member of the
community has the right to contribute either directly or via repre-
sentatives in the shaping of the code of conduct as the culture of the
virtual space evolves, particularly as it evolves in directions that the
administrator did not predict; the ultimate right of the administra-
tor to shape and define the code of conduct shall not be abrogated,
but it is clear that the administrator therefore has the duty and
responsibility to work with the community to arrive at a code of
conduct that is shaped by the input of the community. As a member
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of the community himself, the administrator would be damaging
the community itself if he failed in this responsibility, for abrogation
of this right of avatars could result in the loss of population and
therefore damage to the common weal.

7. No avatar shall be accused, muzzled, toaded, jailed, banned, or oth-
erwise punished except in the cases and according to the forms pre-
scribed by the code of conduct. Any one soliciting, transmitting,
executing, or causing to be executed, any arbitrary order, shall be
punished, even if said individual is one who has been granted special
powers or privileges within the virtual space. But any avatar sum-
moned or arrested in virtue of the code of conduct shall submit
without delay, as resistance constitutes an offense.

8. The code of conduct shall provide for such punishments only as are
strictly and obviously necessary, and no one shall suffer punishment
except it be legally inflicted according to the provisions of a code of
conduct promulgated before the commission of the offense; save in
the case where the offense endangered the continued existence of the
virtual space by attacking the hardware or software that provide the
physical existence of the space.

9. As all avatars are held innocent until they shall have been declared
guilty, if detainment, temporary banning, jailing, gluing, freezing, or
toading shall be deemed indispensable, all harshness not essential to
the securing of the prisoner’s person shall be severely repressed by
the code of conduct.

10. No one shall be disquieted on account of his opinions, provided
their manifestation does not disturb the public order established by
the code of conduct.

11. The free communication of ideas and opinions is one of the most
precious of the rights of man. Every avatar may, accordingly, speak,
write, chat, post, and print with freedom, but shall be responsible for
such abuses of this freedom as shall be defined by the code of con-
duct, most particularly the abuse of affecting the performance of the
space or the performance of a given avatar’s representation of the
space.

12. The security of the rights of avatars requires the existence of avatars
with special powers and privileges, who are empowered to enforce
the provisions of the code of conduct. These powers and privileges
are therefore granted for the good of all and not for the personal
advantage of those to whom they shall be entrusted. These powers
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and privileges are also therefore not an entitlement, and can and
should be removed in any instance where they are no longer used for
the good of all, even if the offense is merely inactivity.

13. A common contribution may, at the discretion of the individual who
maintains the hardware, the software, and the data that make up the
virtual space, be required in order to maintain the existence of
avatars who enforce the code of conduct and to maintain the hard-
ware and the software and the continued existence of the virtual
space. Avatars have the right to know the nature and amount of the
contribution in advance, and said required contribution should be
equitably distributed among all the citizens without regard to their
social position; special rights and privileges shall never pertain to the
avatar who contributes more except insofar as the special powers
and privileges require greater resources from the hardware, software,
or data store, and would not be possible save for the resources
obtainable with the contribution; and as long as any and all avatars
are able to make this contribution and therefore gain the powers and
privileges if they so choose; nor shall any articles of this declaration
be contingent upon a contribution being made.

14. The community has the right to require of every administrator or
individual with special powers and privileges granted for the pur-
pose of administration, an account of his administration.

15. A virtual community in which the observance of the code of con-
duct is not assured and universal, nor the separation of powers
defined, has no constitution at all.

16. Since property is an inviolable and sacred right, and the virtual
equivalent is integrity and persistence of data, no one shall be
deprived thereof except where public necessity, legally determined
per the code of conduct, shall clearly demand it, and then only on
condition that the avatar shall have been previously and equitably
indemnified, saving only cases wherein the continued existence of
the space is jeopardized by the existence or integrity of said data.

17. The administrators of the virtual space shall not abridge the free-
dom of assembly, save to preserve the performance and continued
viability of the virtual space.

18. Avatars have the right to be secure in their persons, communica-
tions, designated private spaces, and effects, against unreasonable
snooping, eavesdropping, searching and seizures; no activity per-
taining thereto shall be undertaken by administrators save with
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probable cause supported by affirmation, particularly describing the
goal of said investigations.

19. The enumeration in this document of rights shall not be construed
to deny or disparage others retained by avatars.

Lofty, eh? And I don’t doubt that there’s some folks out there right now
seizing on this as an important document. For all I know, maybe it is.

But there’s also some other folks who think that this exercise is plain
dangerous. As an example, let me take a coworker of mine to whom I
showed an early draft. He pointed out that virtual-world servers run on
somebody’s hardware. And that most declarations of rights give rights
over personal property. By declaring that avatars have rights, we’re abro-
gating that administrator’s right to personal property.

Others point out that it’s superfluous. After all, if virtual worlds are just
extensions of the real world, then surely all the rights we already have
apply?

What about if the virtual space in question is a game? Doesn’t it, by its
nature, obviate some of these rights?

And the biggie: What if you don’t accept the basic premises in the
prefatory paragraphs?

And that’s where it gets interesting: in the details. I posted the docu-
ment to a mailing list with a collection of the smartest virtual-world
admins and designers I know. Here’s some of the various comments from
admins who got to see the original draft of this document (names hidden
to protect the innocent, and remarks vastly paraphrased, because many of
the objections were hypothetical ones).

• Rights of avatars? Why not of “chess pieces”? Maybe the players have
rights, but avatars are just representations.

• I have not signed any agreement to keep the MUD running, and I
have no responsibility toward the players. In fact, I might have made
them sign an agreement saying so!

• What if the players don’t want to accept their rights?
• You could arguably consider online actions merely speech, and

therefore bound by those standards.
• You’ve left all sorts of abuses available by justifying them as “neces-

sary for the world’s survival.”
• I don’t believe in the notion of a social contract. Rights are granted

explicitly by those in power.
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• “Why should the creator of an online community—especially one
which is created explicitly for the purpose of entertainment—be
bound to do certain things simply because others have chosen to
make an emotional or social investment in his/her construct?” (A
direct quote).

• You just defined “the aim of virtual communities.” That’s not liberat-
ing, that’s severely limiting!

• Property, freedom from oppression—these are pretty Western rights,
you know. Are we dragging Western ideology into primacy in the
virtual setting here?

• The one real right players incontrovertibly have is the right to log
off.

• What about the notion that anything an admin orders you to do is
by definition, the law?

• This really curtails the freedom admins have to police things. I have
better things to do than try to anticipate everything a player might do.

• What about games where arbitrary orders are part of the rules? As a
simple example, what about “Simon Says”? Or where no freedom of
speech, or a corrupt government (even one that players can take on
significant roles in) is part of the fictional game setting?

• Doesn’t this prevent a community from selectively appointing
admins, coders, whatever, since it requires that anyone who can
make the contribution be allowed to?

• Does this mean that the game admins cannot sell a superpowered
item for cash money to players?

• And do these really apply to the guy with his finger on the power
button? He is unbannable, after all.

• Bad players should have fewer rights than good ones!

A final comment, because it’s priceless:

If I were the United States Secretary of Virtual Worlds and I were shopping

around for an administration policy for USMud I would start with some-

thing like this. If I were Joe Businessman, I might pay lip-service to this, but

I sure as heck wouldn’t put it in my user contract and leave myself open to

lawsuits.

Perhaps the most interesting thing about all the admin commentary on
the document is that the biggest concerns boil down to just a few things:
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1. I don’t want to surrender control. I hate the notion of “rights” for
players.

2. I may not be making this sort of virtual world. Maybe it’s a game.
(Which is largely easily answered by saying, “These rights apply out
of character, not in character, of course.”)

3. By the way, I really don’t want to surrender control.

The second is interesting. It raises the question of what a MUD is for,
and what lifecycle it has. Common wisdom has it that “a MUD must grow,
or stagnate and die.” If so, then the common good means anything that
works against increasing the population of a MUD. However, a MUD that
grows into something which all its members despise is not developing
toward the common good. So a better definition might be, the common
good is that which increases the population of a mud without surrender-
ing core social tenets or mores. But that word “stagnate” is in that bit o’
common wisdom too. So it may be good for a MUD to evolve its core
social tenets in order to adapt to the changing population.

When all is said and done, though, I am clearly defending something
completely implausible on one key level:

• as a document for players, it’s a waste of time. They may trumpet it,
but who cares? They have zero power, and the document actually
states that several times over.

• as a document for admins, however, it’s pretty much all common
sense. Whether or not you believe in any of the principles that lead
to calling these articles rights, or whether or not you believe in rights
at all, you probably subscribe to most of these out of sheer, ruthless
practicality and business horse sense.

What happens if we remove the word rights, and in fact remove all the
high-flown language?

II. Advice to Virtual-World Admins

MUD players are people. They don’t stop being people when they log on.
Therefore they deserve to be treated like people. This means they have the
rights of people. By joining a MUD, they join a community of people. Rights
arise from the community. But there’s always someone with their finger on the
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power switch. But he’s part of the community too, and should use his powers
for the common good and the survival of the community. The fact that you
can easily move to another MUD doesn’t mean that these rights go away.

Articles:

1. All MUD players get the same rights. Special powers on the MUD
are given out for the good of the MUD, not because some guy is the
friend of a wizard.

2. MUD players are people, and therefore they have the rights of peo-
ple: liberty, property, security, and freedom from oppression.

3. Somewhere, there’s a guy with his finger on the power button. What
he says ultimately goes. The MUD players have the right to know the
code of conduct he is going to enforce over them, and what rules
and standards he’s going to use when he makes a decision. Other-
wise, they are suckers and deserve what mistreatment they get.

4. You can do whatever you want as long as it doesn’t hurt others.
“Hurting others” needs to be defined in the code of conduct.

5. The code of conduct shouldn’t be capricious and arbitrary. The rules
should be based on what is good for the MUD (and for the good of
the MUD’s hardware, software, and data).

6. The code of conduct should evolve based on the way the MUD cul-
ture evolves, and players should get a say in how it evolves. The
MUD admins get to write it however they want, but they have an
obligation to listen or else the players might leave.

7. You can’t punish someone for something that isn’t in the code of
conduct. Abusing your wiz powers is a serious crime. If you are
caught in a violation of the code of conduct, fess up.

8. You can’t punish someone in a way not in the code of conduct, and
you the admin don’t get to rewrite the code of conduct after the fact
to make it legal. The only exception is action taken to keep the MUD
from going “poof.”

9. Players are innocent until proven guilty. Treat them decently until
guilt is proven.

10. As long as they aren’t spamming or breaking the code of conduct,
players should be free to believe whatever they want.

11. As long as they aren’t spamming or breaking the code of conduct,
players should be free to yell, chat, gossip, post, or otherwise say
whatever they want.
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12. You’re probably going to want admins. Admins get special powers
for the good of the MUD, not to make them feel cool. They aren’t an
entitlement because the imp is your cousin, and if you’re not using
them for the good of all (which includes not using them at all and
shirking your admin duties) they should get yanked.

13. Players might have to pay to keep the MUD running. They should
know how much they will have to pay beforehand. You shouldn’t
have different pay scales for different players unless those other play-
ers actually involve more costs. If you do let people buy greater priv-
ileges, then you should allow any player to buy these privileges, and
not bar some people from it because you don’t like them. Also, pay-
ment doesn’t mean they get to have godlike powers to fry other peo-
ple with—they still have to respect these rights.

14. Players have a right to know why the admins did things the way they
did, like why they playerwiped or moved an area or whatever. In par-
ticular, why a given immort banned one guy for spamming but let
the other off the hook. (Note that given the circumstances, you may
not be able to do so for legal reasons.)

15. No exceptions to the code of conduct—it applies to everyone.
16. Don’t playerwipe/data wipe unless the MUD can’t survive unless you

do. If you do have to wipe someone, make it up to them somehow.
17. Let people hang out wherever they want with whoever they want in

the MUD, unless it’s causing MUD slowdowns or something.
18. Players have a right to privacy. Don’t snoop on them or spy on them

or rifle through their mail unless you are investigating a code of con-
duct violation.

19. There’s probably stuff missing in this doc.

The interesting thing is that MUD admins find the second doc much
more palatable. Phrased in this way, it’s not an abrogation of their power.
It’s concrete advice that will help you retain your playerbase. In fact, some
even said they’d be willing to sign to it as a “declaration” because it would
make them look good as admins to adhere to such a standard. There are
damn few justifiable reasons to deny any of the things in the above ver-
sion—and if you did, likely you’d be considered a jerk for doing it—or a
power-hungry admin with a god complex (is there a difference?).

If admins see themselves as above the community, do they have any
responsibilities toward the community whatsoever?

If they do, can they be articulated?
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If they can be articulated and generally agreed upon, are they players’
rights or are they merely good ethics on the part of a MUD administrator?

The irony is that it’s all probably moot. The reason why players hold
admins to this standard is because they have assumed that this standard is
what should be there regardless. In other words, the advice works because
it’s what players expect and say they want. Which is no different from self-
affirmed rights. This is probably why players scream that their rights have
been violated when one of the above articles is violated (even if the
admins are not signatories to any such document).

So the real point of a document like this would be to see how many
admins would sign, not how many players. As an admin, yes, I’d probably
sign, in the sense that I’d agree that these are solid administrative princi-
ples in terms of practical effect.

The question then becomes, if we subscribe in terms of practical effect,
and as long as there are sufficient loopholes present that we can exercise
power when we need to, who cares whether players think these are rights,
laws, doohickeys, or power fantasies? Why do you want the freedom to do
things that are bad admin or business practice? Especially since “rights” in
the real world already have zero power?

(Note that I am not suggesting that all the MUDs or commercial
endeavors should run out and implement this list of “rights,” nor am I
suggesting that if they don’t they are run by power-hungry maniacs. This
is too complex an issue to reduce to that level.)

The last step that would be required to actually make such a document
into a Bill of Rights for players would be for it to be codified into “law”
(which would probably be a Code of Conduct or Terms of Service agree-
ment signed by all players, account holders, and admins) and thus be
something that admins would be bound to. Admins are, by and large, not
going to do this, even though some of the commercial MMORPG compa-
nies do require their game masters to sign documents saying that they will
behave in a manner surprisingly similar to what the document espouses.
But there’s an interesting forward-thinking pie-in-the-sky reason for
admins to contemplate doing so someday.

Someday there won’t be any admins. Someday it’s gonna be your bank
records and your grocery shopping and your credit report and yes, your
virtual homepage with data that exists nowhere else. Someday it’s gonna
be Snow Crash and Neuromancer and Otherland all wrapped up into one,
and it may be a little harder to write to Customer Service. Your avatar
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profile might be your credit record and your resume and your academic
transcript, as well as your XP earned.

On the day that happens, I bet we’ll all wish we had a few more rights
in the face of a very large, distributed server, anarchic, virtual world where
it might be very hard to move to a different service provider. The future is
already almost here.

So in the end, all the Declaration of the Rights of Avatars is, is a useful
tool for players and admins alike: admins who don’t know what they are
doing can use it as a blueprint, and players can use it to evaluate MUD
administrations in search of one they like.

So yeah. I’m not seriously proposing that we declare the rights of
avatars. The doc is, as has been shown, riddled with gotchas and logical
holes. It’s a hypothetical exercise.

For now.
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5

The Right to Play

Edward Castronova

The virtual worlds now emerging on the Internet manifest themselves
with two faces, one invoking fantasy and play, the other merely extending
day-to-day existence into a more entertaining circumstance. In this essay I
argue that the more daily-life aspects of virtual worlds have begun to
dominate their fantasy status. This is unfortunate. Virtual worlds repre-
sent a new technology that allows deeper and richer access to the mental
states invoked by play, fantasy, myth, and saga, states that have immense
intrinsic value to the human person. Yet virtual worlds cannot provide
these mental states if the magic circle, the boundary that distinguishes
them as play spaces, is eroded. Therefore any threats to the magic circle are
also threats to long-run human well-being. The magic circle, and the fan-
tastical nature of life inside it, warrant protection by some means.

One means of protection might be the law. In the past, law has shown
itself to be congenial to the erection of magic circles and fantasy creations,
and vigorous in their defense. For example, the corporation is defined in
law as a fictional person, a fantasy that has indeed been vigorously
defended by courts and lawmakers. In this essay I will propose an analo-
gous act of law, interration. Where incorporation creates a fantasy person,
interration creates a fantasy place. Like a corporation, an interration has
special rights, but it is also subject to special duties. The creation of
fictional people is justified because this treatment has benefits for society.
In this essay, I will try to justify acts of interration on the same grounds,
arguing that without them something very valuable in the realms of vir-
tual reality may well be lost forever.

In the following sections, I treat incorporation as a critical precedent
(I), and then describe the current ambiguous legal status of virtual worlds
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as part play, part not-play (II). In sections III and IV, I argue that while the
line between play and not-play has become increasingly difficult to draw,
it has become increasingly important that we do so. Section V analyzes
efforts to draw the line under current contract law through End User
Licensing Agreements, and shows why these efforts are likely to fail. The
essence of the argument is that the play-status of a virtual world is a com-
mon property resource, and is therefore subject to long-run erosion effects
(the “Tragedy of the Commons”). Section VI explicitly proposes the
notion of a right to access the common property resources of play in vir-
tual worlds, and describes law that would instantiate that right. Section
VII discusses some of the changes in virtual world management that such
a law would require, and some of the legal and policy implications it
would have. Section VIII concludes.

I. Precedent: Incorporation

incorporate: f. late L. incorporat-, ppl. stem of incorporare to embody,

include, f. in- + corporare to form into a body.

The merchant companies of the early seventeenth century were formed
solely to impose trade monopolies. In the Charter of the Dutch West India
Company of 1621, for example, there is no reference to the concept of
embodiment, no effort to persuade the reader that the new organization is
a fictional person. Over time, however, these companies became known by
the term corporation. The OED reveals that the first use of the word in this
sense was by one Mr. Speed in his History of Great Britain of 1611: “If there
be any, bee hee priuate person, or be he corporation.” Speed apparently
felt that these entities, which were able to enter into contracts in their own
name and to swallow all liability for their own actions, were best thought
of as people. Virtual people, perhaps, but people nonetheless, things whose
pronoun was properly “he,” not “them” or “it.”

These incorporated fictional persons were invented by governmental
fiat, by declaration of authorities under existing law. Fictional person-
hood did not just emerge, it was a new power asserted by governments.
Once this power was accepted, it became subject to scrutiny, delin-
eation, and due process. Today, all states and countries have a detailed
set of laws regulating just who may become a fictional person in this
way.
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Why did incorporation happen? What motivated its appearance as
something a state could do? Largely, it was just a better way of doing busi-
ness; by keeping financial responsibility quarantined inside the compa-
nies, the state freed individuals to invest without fear of complete ruin. If I
loan money to Smith for a trade voyage and Smith’s ship sinks, I can sue
him for everything he owns to get my money back. But if I loan money to
Smith’s corporation for the same purpose, and the corporation’s ship
sinks, I only have a right to grab whatever the corporation owns; I have no
right to go after Smith’s house. The events are exactly the same in both
cases, but the financial consequences are different when the state says that
Smith Incorporated is a person in his own right (adopting Speed’s pro-
noun).

When the state certified the existence of Smith Incorporated, it got
everyone to play a little game of pretend. Everyone had to pretend that
Smith had nothing to do with Smith Inc., beyond the monies that he put
into the make-believe person’s hands. And that made Smith safe to put in
more money than he might have otherwise. Indeed, it enabled everyone to
invest with less fear of the consequences. Take some of the fear out of
investing and you will get more investing; increase investing and you will
get economic growth. Any meme that increases economic growth will,
through the resources it generates, propagate itself more powerfully. Cul-
tural evolution has thus embedded the notion of incorporation deeply
into contemporary economic life.

There is no denying the economic usefulness of the corporate form of
governance, but there is also no denying the fact that the practice of treat-
ing corporate organizations as fictional people is like playing a little game
of make-believe. It is not a game we choose, of course; as of 1600, the law
forces us to play. Not only that, we have to play a certain way. We must
treat this fictional person according to the rules the state imposes; for
example, we do not have the right to pursue the people who have loaned
him money. And precisely because this game imposes restrictions on our
behavior, our decisions, and our rights, it is a strictly delimited game. Not
every collective entity is allowed to become a make-believe person. No,
inventing a fantasy person is serious business. There are firm rules about
it.

In short, there was a moment some four hundred years ago when this
set of fantastical rules—defining who or what could be a make-believe
person and how that make-believe person would be treated—seemed sen-
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sible to large numbers of serious people. And no one since (certainly not
any serious person, anyway) has been troubled by this collective fantasy.

II. The Legal Status of Games

Games are hard to define, but game scholars such as Johan Huizinga and
Roger Caillois identify them using the notion of irrelevance. For Huizinga,
nothing can be a game if it involves moral consequence.1 Whatever is hap-
pening, if it really matters in an ethical or moral sense, it cannot be a
game. Rather, games are places where we only act as if something matters.
And indeed, play-acting seriousness can be one of the most important
functions in a given game. But if some consequence really does matter in
the end, the game is over. In fact, the only act of moral consequence that
can happen within a game is the act of ending the game, of denying its as-
if character, of spoiling the fantasy, of breaking the collective illusion that
the game matters.

Huzinga also says, without much emphasis, that the collective illusion
happens in a specific place, an arena specifically intended to host the
game. Games, he says, happen in designated spaces.

We find ourselves at a moment in time when the space in which games
may occur has suddenly and unexpectedly expanded beyond any known
arena, indeed beyond the Earth, beyond the Moon and Sun, beyond the
stars and the galaxies, beyond time itself. Games can happen anywhere,
and everywhere, and always. Right now there are people hunched over
keyboards in Seattle and Seoul who have not seen the light of our Sun in
days, weeks. Their world is the world of Borges’s Babylonian Lottery. For
them, gaming is living. They have become immersed in play spaces that
are permanent and exhibit the physics of Earth and the object constancy
to which we have all been accustomed since infancy. Not only that, but
these play spaces are perpetually occupied by other people, sometimes in
the dozens, often in the thousands. Serious thinkers now call these spaces
virtual worlds (although I prefer synthetic worlds), a usage that reflects our
collective judgment that they are not very different from the Earth at all.
They are fantastic, yes, but only in the sense that they are fantastical exten-
sions of the universe into which humanity was born. They are worlds
much like our world. And our species is beginning to spend many, many
hours in them, playing.
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Or not? As people have come together in synthetic worlds, they have
begun to behave like people who come together on Earth: they talk, make
agreements, exchange goods, make friendships, have sex. They also cheat
and steal and abuse. They laugh, cry, and yell at one another. It’s real-exist-
ing humanity, merely transported to a fantastical domain.

Something seems to be getting lost in the translation, however: the sta-
tus of these places as arenas, and the understanding that the activity
within them is play. True, if asked, most players will assert, “I don’t care, it
is just a game.” Many people are formally committed to the idea that the
events that occur are only play, but in the case of large-scale spectator
sport, games acquire real consequences as the result of a self-confirming
social consensus: if all society says that the World Series matters, then it
does. I may not care who wins or loses, but I do care about other people
crying, throwing things, beating strangers or their partners, falling into
depression, and driving drunk. When sport is shared across society, society
validates the seriousness of the consequences of sport, just as it validates
the worth of money. It’s all meaningful because everyone thinks it’s mean-
ingful—indeed, only because everyone thinks it’s meaningful.

It is fairly easy to create conditions under which games do or do not mat-
ter. It’s a choice we make as a society. And the state is not entirely without
powers; it can have a great deal of influence on whether a game matters or
not. With synthetic worlds, society seems to have begun a feeling-out
process along the dimension of significance. For every player who is content
to view the virtual world as play, there is another who gleefully buys and
sells the game’s wands, armor, and gold pieces for U.S. currency on eBay.
For every player who does not care if the world is hacked and accounts are
robbed, there is another who views the breach as a computer crime of the
highest order. For every player who sleeps soundly after being banished
from a guild, there is another who thinks about committing suicide.

The state is not neutral in this exploration of potential significance. The
Korean police actively prosecute people who hack into games, and they
give more weight to cases in which valuable game items are destroyed or
transferred. On the face of it, this makes eminent good sense. The items in
the game are valuable. They take time to acquire; they are observably
bought and sold for real money in real markets; their owners are clearly
distressed at their loss. Lastowka and Hunter have given us definitive argu-
ments that the items inside synthetic worlds are just as eligible, in princi-
ple, for property rights-based protections as those outside synthetic
worlds.2
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The theft or destruction of valuable items is normally seen as action-
able in courts, with few exceptions. The exceptions, however, are signifi-

cant: when Allen Iverson steals a basketball, his opponent cannot have him
arrested. That theft is part of the game. Similarly, when Nicky the Thief
steals a hundred gold pieces in a synthetic world, that theft is part of the
game. Not actionable. The Government of Korea does nothing. Yet when
Nicky’s owner hacks the world’s servers and steals a hundred gold pieces,
the Government of Korea says it is actionable.

One suspects that most governments would do the same thing: prose-
cute theft outside the rules of the game, but not theft inside the rules of
the game. One also suspects that most players would probably view this as
a sensible distinction. Rules create play.

It would seem, then, that we are implicitly granting a unique legal sta-
tus to synthetic world games.

III. Drawing Lines

There is a fairly serious problem with this policy, however. The difficulty is
that the line between the synthetic world and our world is much less clear
than the line between the basketball court and the street outside. It is very,
very easy to tell the difference between a “steal” in a basketball game and a
“steal” involving the transport of a basketball from Person A’s garage to
Person B’s garage and its subsequent permanent storage there. It is much
harder to distinguish between in-world and out-world crime involving
synthetic worlds. Lastowka and Hunter (chapter 2) cite examples from
MUDs and graphical virtual worlds to show that the putatively unreal,
gamelike environment of a virtual world seems to produce very real emo-
tional consequences within its users. In the real world, they remind us, the
term “rape” has a specific definition in terms of actions. Yet in cases where
those actions have been typed rather than done, in a virtual world envi-
ronment, the victims seem to have truly suffered. Who then is to say that
there is a difference between real rape and virtual rape? If there is a differ-
ence, what is it?

So much of the activity inside the worlds is directly analogous to activ-
ity outside the worlds. What if the primary activity of human beings were
to run around in large grass fields while attempting to kick white balls into
big nets? What if that’s what humanity was? What if that’s all we cared
about? Then suppose some wiseacre came up with the idea of designating
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a certain field as a “play” field, where the results of the running and kick-
ing were to be agreed upon by all as being irrelevant and unimportant. It
would be just for practice, just to enjoy the activity without the heavy con-
sequences that normally attend. While we can imagine the distinction in
our minds, I believe that this odd society would have trouble keeping
things clear. There would always be those players who forget or ignore the
irrelevance of the activity in the play space. If goals matter outside the
space, then how could they not matter inside it? How could one persuade
all of society to pretend that the activities in the play space, which look
exactly like the activities outside it, do not have any consequences?

These questions might acquire a great deal of relevance in just a few
decades. Synthetic worlds are growing in importance and the activity tak-
ing place within them looks very much like the activity taking place out-
side them. If the issues involving their legal status are not handled
properly, we face the possibility that a tremendous boon to humankind
may be irrevocably lost. The boon in peril is our ability to find refuge from
the oppressions of the Earth’s economic system, inside worlds that artists
build. It’s a new ability, just a few years old. Yet it may be our only hope to
escape from the predations of the work system that we imposed on our-
selves in the Industrial Revolution. World designers have already managed
to make places that millions of people prefer to Earth, at least for a time
(and often for a great deal of time). At the moment, these new worlds are
treated as distinct play spaces where the normal rules of economics and
law and government do not apply. Their distinctiveness seems to be a large
part of the appeal. You can go there and be more than a cog in some other
person’s machine. At the same time, however, even these young worlds
have begun to experience a creeping encroachment of meaning, an
encroachment that erodes their claim to special legal treatment, and may
thereby eliminate their ability to ennoble and enrich their users.

Meaning has begun to bleed into synthetic worlds in several ways.
When players first began buying and selling game items for dollars on
eBay, the world owners were shocked, or amused, but in either case they
opposed the practice. Now, worlds have come into existence where trading
dollars for game items is part of the rules. And while most owners main-
tain strict rules against out-world trade in their user agreements, they also
seem to accept this trade as an unavoidable consequence of the large time
and value disparities in the player base. Heavy media attention has made
worlds into forums for protest and has also highlighted the psychological
significance of events there. Worlds that designers intended to involve
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medievalistic or futuristic role playing have decayed into places where the
atmosphere is more like a middle American shopping mall than the mar-
ket of Rheims or Space Station Zebra.

Ironically, by failing to make the distinction between game and life, the
players of synthetic world games themselves regularly commit Huizinga’s
One Moral Act: they wreck the illusion that the game is all play. The eBay-
ers, the protesters, the out-of-character shouters, all blur the lines between
game and life. It is understandable, of course; keeping the lines clear
requires quite a bit of mental discipline, especially when the in-world soci-
ety seems to act and breathe and feel just like the out-world society. In
many ways, the game is more fun when you can talk not only about the
odd behavior of the orc you just fought but also about the odd behavior of
voters in certain political jurisdictions on the west coast of certain conti-
nents. To play these games as games is considerably harder than to play
them as games in which you can deploy any real-world resources and
ideas that you want. It’s easier to go ahead and treat rule breaking as a
kind of metagame, and illusion breaking as a tool that helps you exploit
this world and its society toward your own ends, whatever they might be.
It’s fun to treat these game worlds as real worlds.

That is, it is fun so long as those odd voters on Earth keep what they are
doing, and its consequences, away from what you are doing in the game.
So long as the Earthlings and their economic and political and legal sys-
tems stay safely away, on far-off Earth, it is fun to half-live and half-play a
fantastical existence within the confines of a synthetic world that the
Earthlings have not yet reached.

IV. The Dire Consequences of Ambiguous Gaming

As long as the Earthlings stay away, in fact, residents of synthetic worlds
can indulge in their fantasies of being “really in” the synthetic world as
much as they are “really in” Earth. They can freely blur the line between
play and not-play.

But if the users can step across blurred lines, so can the Earthlings.
Earth governments can see equivalences between gold pieces and dol-

lars too. The gold piece would lose much of its luster if it were taxed like
the dollar. Would the cottage in Avalon seem so charming if it came with a
property tax assessment? Why, after all, should the state deploy its officers
to protect that house from theft and destruction when its owner makes no
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contribution to the state in relation to the house’s value? Eventually, the
state will make a move into these places.

In sum: As meaning seeps into these play spaces, their status as play
spaces will erode. As their status as play spaces erodes, the laws, expecta-
tions, and norms of contemporary Earth society will increasingly domi-
nate the atmosphere. When Earth’s culture dominates, the play will be
over; the fantasy will be punctured; the illusion will be ended for good.
Taxes will be paid. The rich and poor will dance the same macabre dance
of mutual mistrust that they do on Earth, with no relief, no rewriting of
beginnings, no chance to opt out and start again. The art that once framed
an immersive imaginary experience will be retracted back to the walls of
the space, and the people will go back to looking at it rather than living it.
Living there will no longer be any different from living here, and a great
opportunity to play the game of human life under different rules will have
been lost.3

V. Responses in Law

If blurred lines are a problem, perhaps we can look to the efforts of game
companies to clearly delineate the spaces they create. Their principal tool
is the end-user license agreement (EULA). Users must click through these
to enter the game world. By clicking, the user waives a number of signifi-

cant rights, rights to own the fruits of labor, rights to assemble, rights to
free speech. It is not clear to anyone outside the legal system whether the
EULAs, as currently written, will be robust enough to meet the challenges
that surely will come. Were a social club to require all members to waive
their right to be critical of the club’s managers, what would be the legal
defense? If Jones, Smith, and Miller get together in the club and write a
poem using the club’s stationery, and then sell it on the street corner out-
side for $10,000, on what grounds can the club enjoin against that practice
and even claim ownership of the poem? I don’t know what the legal
answers are, but these are things that EULAs try to do. The legitimacy of
these clauses seems open to question.

Lastowka and Hunter analyze a number of doctrines that might be
thought to support EULAs, and find all of them suspect. The EULAs
are perhaps not very robust. Only time will tell how robust EULAs are,
but let’s assume that courts strike all the EULAs down. Then if Jones,
Smith, and Miller use World of Warcraft to make an uber magic wand,
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they are said to own the wand, free and clear. As owners, they have a
right of free disposal. They can sell it. They can sell it for gold pieces in
the game or for dollars outside the game. Regardless of the location or
currency of trade, if they are U.S. citizens, their wand-related earnings
generate a tax liability to the U.S. government. If the wand is a taxable
asset to the government, however, its theft or destruction must also be
treated as a substantive violation of the laws of the United States.
Indeed, the wand must be treated like any other economic asset of the
nation, and all such assets, in principle, may be admitted as potential
national security concerns. Without EULAs, these “games” are not
games at all, they are merely extensions of the territory of the Earth,
territory that must, in fairness, be defended, regulated, taxed, and
policed just like the Earth.

Therefore, to accept the EULAs while also accepting the real value and
serious meaning of events inside synthetic worlds, is to consciously apply
a double standard. In effect, this is where we stand now: It is apparent to
increasing numbers of serious people that the events of synthetic worlds
are significant, emotionally (of course) but also economically and now, in
Korea, legally. Yet we do not treat the things and events in those worlds the
way we treat events out here, on the Earth. And for no apparent reason,
other than that there is this EULA that claims to prevent equal treatment.
According to the doctrine of the EULA, we can and should have in-world
theft without police action, asset accumulation with no taxes, and citi-
zenry without speech rights or voting privileges. What’s missing is a
justification for the EULA. Why, and when, is this double standard accept-
able? Under what argument?

Indeed, there seems to be an absence of law here: Synthetic worlds are
being treated as special cases, but no law has defined when and how this
special treatment should apply. In the absence of specific law, we might
expect that this special treatment will not last. It is a temporary state of
affairs. As the assets and happenings in synthetic worlds grow in impor-
tance, more and more people will begin to wonder why dollars are taxed
and gold pieces are not. It will seem unfair. And things will change.
Remember, memes that promote economic growth are the most powerful
memes in the cultural evolutionary processes. Here the struggle for sur-
vival is between these two contestants:

• Meme 1: Virtual Worlds Are Play Spaces
• Meme 2: Virtual Worlds Are Extensions of the Earth
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It seems fairly clear to me that Meme 2 will win in the long run. Trade by
trade, markets will knit the virtual world and the real world together,
gradually erasing any distinction between them.

The evolutionary weakness of Meme 1 stems from the fact that the play
status of a world is a commons, a shared good, that is subject to the tragedy
of gradual erosion first identified by H. Scott Gordon in 1954 and popular-
ized by Garrett Hardin in 1968.4 Huizinga pointed out that the game
remains a game only as long as everyone maintains the mental assumption
that the game is a game. When someone announces that they no longer
believe, the illusion is ruptured. Maintaining play status thus requires the
active cooperation of all players. In the case of a game like basketball, this
is not a problem because every player has the incentive to maintain the
illusion. No single player can make himself better off by acting against the
rules. If you break the rules, you get booted or the game just ends. Syn-
thetic worlds are different; in most contemporary worlds, if you act
against the play spirit of the world, say by importing some of your Earth
income, you do not get booted; the game does not end; indeed, you make
yourself better off. The Tragedy of the Commons argument predicts that,
in such circumstances, the play status of the worlds will eventually erode
completely.

The argument that play status is a commons provides strong concep-
tual (but not yet legal) support for the game EULAs as currently written.
EULAs can be thought of as contracts that restrict the ability of individu-
als to erode the playness of the space, for the good of all users. In other
words, the proper EULA can make everyone better off. Under a utilitarian
conception of legal policy, if current law does not support the EULA, new
law should be written that does.

VI. Defending Play as Commons: The Right to Play

What’s missing, then, is a general statement of law that play spaces are a
unique form of commons, a unique collective good, whose value can only
be sustained under certain restrictions on individual behavior. The EULA
that attempts to make Dark Age of Camelot into a medieval world should
have a distinct legal status as a document that instantiates a place of play.
The critical point is that Dark Age of Camelot has no unique value whatso-
ever as a place of play unless the EULA is effective. Without the EULA,
Dark Age of Camelot is not a play space; it is a suburb of Newark, a place
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that used to be swampland but now has houses and businesses and ath-
letic fields, all of which are utterly indistinguishable under law from the
house and businesses and athletic fields of Newark itself. Yet in current
law, there is nothing said about such instantiations of play. No law declares
when and how this can be done.5

EULAs are an assertion of a distinct power to create a play space, but
this power does not currently exist. If it did exist, it would certainly not be
the power of an individual or a private company. Any declaration that a
space is a play space is simultaneously a declaration that many laws of the
government do not apply there. It is a limitation of governmental sover-
eignty. In the past, individuals and companies who made such assertions
unilaterally—”your law does not apply to me!”—usually have found
themselves paying taxes again in short order (occasionally to some other
government), or if not, then jailed or eventually dead.

To justify the powers asserted by EULAs, new law must appear: a specific
Law of Interration that grants EULAs a legal status robust enough to allow
them to preserve virtual worlds as play spaces. Virtual worlds created under
the terms of interration law would be considered “closed” worlds, while
those not created under its terms would be considered “open”:

• Closed worlds: the border between the virtual world and the real
world is considered impermeable. The interests and conditions of
users are regulated by the terms of the EULA. Earth courts and legis-
latures have no powers there. Conflicts among users or between
users and designers or owners are only actionable within the virtual
world, or only through institutions and processes that are at the sole
discretion of the owners to devise and implement.

• Open worlds: The border between the virtual world and the real
world is considered completely porous. The interests and conditions
of users are regulated by applicable real-world law in whatever juris-
diction the users and world-servers find themselves. Conflicts are
actionable in any court or legislative venue with jurisdiction.

• The state intervenes in closed worlds only under conditions defined
within interration law. To the extent that outside law applies in
closed worlds, it should protect the freedoms of users.

The act of interration—the creation of play space—is properly an act of
government. Governments now have both imminent cause and ancient
precedent to consider how this act should be structured and defined.
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The cause is humanity’s fundamental right to play. The recent appear-
ance of massively immersive play spaces, where the ordinary rules of Earth
do not apply, is a tremendous gift to us all, a great moment of liberation,
and a dramatically powerful reconnection between human beings and the
artists who sustain us. This technology now exists. If deployed properly, it
will spread joy and self-esteem across the planet. According to a positive
theory of rights, we have a right to have access to that joy and that self-
esteem.6 The urge to play is buried very deeply in our psyches, well below
rational thought, somewhat above the urge to eat and have sex. Mammals
do not speak, but they play, and so should we—indeed, so must we. How
many horrors of history happened only because urges that ordinarily
would have been exorcised through healthy play instead were diverted into
mass politics and war? What is volkisch Nationalism if not a horribly dis-
torted game of make-believe? How unfortunate that our innate desire to
be a good member of the team became the Battle of the Somme. Quake
Arena might have made a difference, although Plato would have recom-
mended something more erudite, such as A Tale in the Desert.7 When we
perceive new opportunities to play in our play-starved world, we have a
right to take advantage of them. It is part of being human.

The cause is imminent because as quickly as these new opportunities to
play have emerged, they have begun to erode. They need protection, and
current law seems unlikely to provide it.

The precedent is the act of incorporation. Some four hundred years
ago, governments began to realize that society would be better off with
certain restrictions on individual behavior and rights, restrictions that
invoked a tightly defined and circumscribed game of make-believe about
the notion of personhood. It invented the idea of a fictional person to pro-
mote a specific form of human interaction. On its face, the law that
instantiates the fictional person and forces everyone into the game of
make-believe about him, is truly oppressive to living, breathing people.
Smith can fritter away the assets of Smith Incorporated, yet I cannot hold
Smith accountable for that; I just lose my investment when the corpora-
tion goes under and that is the end of the story. Yet once the law has its
effects, all people, including those who are oppressed and denied rights by
the face of the law, are better off.

The legal act of incorporation creates a fictional person and is performed
when the creation of this person has net social benefits. The analogous legal
act of interration would have a similar purpose: to create a fictional place. It
would also be performed only when the creation of this fictional world
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would be socially beneficial. The terms of creation and the restrictions it
imposes on everyone in society would, as with incorporation, be laid down
in the synthetic world’s Charter of Interration. The Charter would define
where this place is and how people can go there. It would clarify the legal
status of events that happen there and of assets that accumulate there. It
would define the rights of people in various roles: developers, users, out-
siders. The legal status of the interration would be elevated, in the sense that
acts and assets inside it are exempt from most of the laws of the Earth. Earth
law would in fact state that these protections are necessary for the interrated
place to provide the benefits that it does. They are essential for its function-
ing, and that is why an Act of Interration even exists.

In return for its privileges, the chartered interration would be subject to
strict rules. To be preserved as play space under the law, the synthetic
world would have to conform to standards of construction and policy,
much as corporations must conform to such standards in order to retain
their special status. For example, an interration would have to maintain
strict separation of its economy from the economy of the outside world. If
players can regularly buy and sell assets from the synthetic world for real
dollars, the world is no longer clearly distinct from the Earth’s economy; it
is no longer a play space, it is a tax haven. A tax haven has no right to spe-
cial privileges under Earth law; its case for interration is weak. In general,
interrations would be subject to scrutiny on these matters; lack of good
faith efforts to maintain the space as a play space could lead to the revoca-
tion of the charter.8

Eventually a body of law would emerge that properly balances the
rights and obligations of everyone involved with interrated spaces. Under
this law, synthetic worlds would be protected from numerous legal and
regulatory sanctions, in return for providing society with the benefits of
otherworldly play.

VII. Managing an Interrated Landscape

Today, corporations are a popular form of economic organization, but
they are not the only form of economic organization. Partnerships and
private businesses continue to thrive; economic organization follows a cer-
tain rationality and emerges in different forms to serve different ends.

We can hope that interrations will emerge in similar fashion. When it
makes sense to preserve a play space as a play space, it will be preserved,
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insulated, and protected from the predations of the economic machine
that surrounds it (and us). When it does not make sense to seal off a syn-
thetic world, however, it will not be sealed off. Worlds not protected by
explicit acts of interration will be (quite literally) nothing more than
mundane extensions of Earth territories and will be treated as such under
law.

Such “open” worlds will provide all kinds of benefits. Even though they
will not really be play spaces, they will still allow us to rewrite many of the
rules of physical interaction (through the construction of avatars, for
example). They will be incredibly useful forms of communication. They
will provide exciting new arenas for social interaction. And, as open
worlds, they will host events that really do matter. By definition, these will
be places that are not play. As worlds that matter, these open worlds will
deserve exactly the same legal treatment as the Earth receives. We can use
ordinary economic techniques (such as shadow pricing or time valuation)
to place a real-world value on what happens there. And courts can then
use these valuations to render appropriate judgments. By such processes,
the assets (and by extension, the activities) of people who participate in
open worlds can attain the same status as assets and activities of people
who do not participate there. With this legal treatment, the open worlds
can provide society with the benefits that are unique to them as forms of
communication.

“Closed” worlds, by contrast, are intended to provide a different portfo-
lio of benefits, and are subject to a different set of laws, as reflected in the
charters that interrate them. Under these charters, the methods of asset
valuation given above simply do not apply. These are play spaces. Nothing
matters there. Assets there have no value. Losses there are unimportant.
Crimes there create no claims of redress. Lost hours are simply lost. No act
is actionable. The complete lack of consequence is, in fact, a declaration
and imposition of the state. Indeed, it is the closed world’s raison d’être.

VIII. A Declaration: This Is Not a Declaration

In 1996, John Perry Barlow famously (or infamously) proclaimed the sov-
ereignty of Internet communities in his “Declaration of the Independence
of Cyberspace.”9 Barlow was reacting to the first widespread attempt by
government to regulate the Net’s content. In retrospect, it has become
increasingly evident that the Net has always been something that would be
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easy to regulate if anyone took the time. And, indeed, no three humans
come together without soon wishing there were some overarching author-
ity to take care of matters that are clearly communal in nature. The Net
would not work without some kind of governance. The only issues are
who and what and how.

More recently, Raph Koster somewhat playfully constructed a “Declara-
tion of the Rights of Avatars” (a version appears in Chapter 4).10 The dec-
laration expresses something important. It makes sure that we all
understand that communities of people who interact on the Internet are,
indeed, communities of people. Like all networked folk, they depend on
the infrastructure to keep their community alive, and that means they
exist in a relationship to network administrators that is similar to the rela-
tionship between citizens and government. As Lawrence Lessig has told us,
code is law. Koster’s declaration just reminds everyone that codes, like
laws, really ought to promote the general well-being and respect the dig-
nity of the human person to the greatest extent possible.

This essay has identified a right to play that all humans have, and it has
argued that governments may want to lay some legal groundwork so that
certain opportunities to play are preserved. These opportunities happen to
be emerging on the Internet. As a result, the argument of this essay might
perhaps be identified with either Barlow’s or Koster’s declarations. It
might be said that a Right to Play is a right to escape into the Internet,
where everyone can be free. Or it might be said that a Right to Play is a
right that the community of gamers have vis-à-vis the developers and
world owners.

But neither of these identifications is really appropriate. The right to
play is just a right to do something enjoyable. When a fine new play space
becomes available, it elevates the human person, adding to her dignity and
allowing her to drink more deeply from the stream of human aesthetic
creation. It is a good thing, and it should be preserved. As it happens, the
glorious new play spaces we have recently discovered are becoming avail-
able on the Internet, and unfortunately they are getting mixed in with lots
of other things that are becoming available on the Internet at the same
time, such as new currencies, new markets, and new social, political, and
academic hierarchies. With all this wonderful undergrowth springing up
at once, the status of these spaces as play spaces has become ambiguous. As
a result, they are in danger of disappearing, of being swallowed up in the
turbulent rush of ordinary human affairs. It would be a good idea to pre-
vent this from happening, by making an explicit body of law that identifies
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what a play space is, how a space can qualify for play status, and what
rights and obligations this status confers.

Is a call for this kind of new law implicitly a declaration, à la Barlow,
that all people who wish to do so, must be allowed to use these places to
escape from the jurisdiction of the governments of Earth? No. On the con-
trary, we rely on the governments of the Earth to charter these spaces and
develop rules of fair use for them.

Is it implicitly a declaration, à la Koster, that communities in synthetic
worlds have certain rights with respect to the owners of the world? Well,
yes and no. In the case of open worlds, yes—an open world is just an
extension of the Earth, and all rights and obligations that people have on
Earth carry over to cyberspace. A net admin who shuts off the server of an
open world and destroys $300,000 of magic wands will face his day in
court. The community of avatars has all kinds of rights of redress.

But in the case of closed worlds, the answer is no. The closed world’s
charter explicitly nullifies any putative Rights of Avatars. A closed world is
not an extension of the Earth. It is a fictional place with rules of its own.
Whatever rights its users have are the rights that the owners have decreed.
Of course, the rules by which such a place receives its charter will (indeed,
must) impose restrictions on the decrees of owners; no one can legally
interrate a world that is designed to immiserate people or violate their
dignity. But that is a matter of the rights of people, not the rights of
avatars; it is resolved a priori, in the struggle between citizens and govern-
ments of Earth nations as they try to define a good interration law. Once
that struggle is resolved, the law of interration is set in place; once a world
is interrated under that law, whatever rights or obligations its internal gov-
ernment decrees (again, assuming they do not violate the terms of the
charter itself) are sacrosanct there, and no user has a right to redress
under any outside authority.

It may seem strange, but in a very short period of time we humans have
been confronted with a tricky problem: how to design law about fantasy
worlds. But we should not be too anxious about it; centuries ago, humans
like us solved the tricky problem of designing law about fantasy persons.
The benefits of having fantasy people around soon became apparent to
everyone, and there were no real objections to the suspension of disbelief
that the law required. The game of make-believe people was not exactly
fun, especially to people who lost the money they gave to corporations.
But it was useful; it helped most investors sleep better at night, and it
thereby promoted economic growth. A legal game of make-believe places
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will also be rather un-fun. It will require numerous creditors, theft vic-
tims, tax collectors, protestors, defeated warriors, and impoverished wiz-
ards to simply go home empty-handed, unsatisfied, perhaps distraught.
But it will allow everyone, all of us, to spend time in worlds where magic is
real. Goodness, we haven’t done anything like that in hundreds of years.
We miss it.
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6

Law and Liberty in Virtual Worlds

Jack M. Balkin

As increasing numbers of people flock to virtual worlds and invest their
time and resources there, the law will surely follow. How should we bal-
ance the interests of law and liberty in virtual worlds? I argue that both
contract law and free speech law will play central roles.

Three Kinds of Virtual Liberty

There are three kinds of freedom in virtual worlds. The first is the freedom
of the players to participate in the virtual world and interact with each
other through their in-game representations, or avatars. This is the free-
dom to play.1 The second is the freedom of the game designer or platform
owner2 to plan, construct, and maintain the virtual world. This is the free-
dom to design. The third kind of freedom is the collective right of the
designers and players to build and enhance the game space. We might call
this the freedom to design together.

Platform owners control virtual worlds through two basic devices—
code and contract. Platform owners can write (or rewrite) the software
that shapes the physics and ontology of the game space and sets parame-
ters about what people can do there. Game designers can also regulate the
game through contract. Usually players must sign an agreement to partici-
pate in the virtual world. The contract is normally called the Terms of Ser-
vice (ToS) or the end-user license agreement (EULA). In most cases, the
EULA covers rules about proper play, appropriate behavior, and decorum
in the virtual space that the platform owner cannot easily impose through
code. The platform owner can discipline players who violate the EULA,
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take away their privileges and powers, or even kick them out of the game
space and eliminate their avatars.

The platform owner’s freedom to design and the players’ freedom to
play are often synergistic. The code and the EULA create the architecture
and social contract of the virtual world; they allow people to play within
it. To a very considerable extent the players’ freedom to play is the freedom
to play within the rules the platform owners have created. Imagine, for
example, that a designer creates a game called The Gulag Online, which
simulates a Soviet-era prison camp in Siberia. The right to play in The
Gulag Online is the right to experience—and to be subjected to—all that
can happen in that space. Some of these experiences will be quite unpleas-
ant, but that is the point of the game. The right to play in a particular vir-
tual space depends in large part on what kind of space it is and what kind
of game the platform owner is trying to create. Players who take on the
role of political prisoners in The Gulag Online can hardly complain if their
avatars cannot order virtual room service in their prison barracks. They
can, however, strategize among themselves and revolt against their Soviet
oppressors to the extent that the rules permit it.

Platform owners, particularly those who are in the business of making
money from selling licenses to play in game spaces, are usually eager to
keep the players happy so that they stay and bring even more people into
the game space. Hence they often seek out the opinions of the player com-
munity about how to make the game more fun to play, how different fea-
tures can be tweaked, how loopholes can be eliminated, and how
previously unanticipated forms of player behavior which other players
think unfair or not in the spirit of the game can be prevented through
code or prohibited by the EULA. The platform owner usually cannot
make everyone happy because suggestions may run in very different direc-
tions; some people may want to have a certain behavior prohibited, while
others want it to become a legitimate part of the game. Nevertheless, the
interaction between the platform owner and the player community assists
both the freedom to design and the freedom to play; it is one aspect—
although certainly not the only one—of the freedom to design together.

Even so, the interests and desires of players and platform owners can
also conflict. Although the freedom to play generally exists within the
rules of the game, platform owners may run their spaces in ways that play-
ers believe are unfair or tyrannical. As a result, claims about the platform
owner’s freedom to design may clash with players’ claims about the free-
dom to play, and the law may have to arbitrate between them. For exam-
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ple, players may complain that platform owners have defrauded or misled
them, stolen their intellectual property, or invaded their privacy. The enor-
mous power that platform owners wield over events in the game space,
and their ability to see everything that is going on in that space, means
that they have abundant opportunity to abuse their authority. The fact
that players have signed an agreement with the platform owner and can
voluntarily exit from the space does not necessarily settle the matter.
Although players make the initial choice of where to play, over time they
often invest considerable time and energy in the game world and in their
in-world identities.3 Investment in game spaces and the desire to maintain
social connections within the game space may make exit difficult, and it
may be unfair to insist that exit is a player’s only legal remedy.

Conversely, some players may behave in ways that the platform own-
ers—and other players—think is inappropriate, undermines the rules of
the game, or makes it less fun for everyone else. The platform owner may
rewrite the code, change the EULA, or kick the offending players out.
When this happens, these players may also argue—although with some-
what less justification—that the platform owner has abridged their right
to play by behaving arbitrarily or illegally. Inevitably, the law will have to
settle some of these disputes. Many of the most important legal problems
in virtual worlds arise out of the potential conflicts between platform
owners’ assertions of the right to design and players’ opposing assertions
of the right to play.

Virtual Liberty and the First Amendment

The rights to design and play in virtual worlds overlap in important
respects with the constitutional rights of freedom of speech, expression,
and association. However, free speech law fails to protect important fea-
tures of the rights to design and play because the First Amendment gener-
ally protects individuals only from abridgments by the state, and not by
private parties.

When the state regulates virtual spaces because of disapproval of the
ideas expressed by the activities of the players and the designers, the free
speech principle is surely implicated. But that is true of almost any activ-
ity, even if it has nothing to do with speech: if the government punishes
only arsonists who are critical of the government, this violates the First
Amendment notwithstanding the fact that the government may make
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arson a crime. The more important question is whether design and play in
virtual spaces are themselves protected forms of speech, like dance, chari-
table solicitation, picketing, leafleting, playing a musical instrument, or
using a printing press to publish a newspaper.

Protected expression under the First Amendment is a historically con-
tingent category, whose contours change with time as new conventions
and technologies emerge. The key question is whether a particular activity
serves as a medium for the communication of ideas.4 A medium of com-
munication combines technologies, conventions, and social practices.
Motion pictures are a good example. This medium includes both the tech-
nologies for making and exhibiting movies, and social practices and con-
ventions for expression using those technologies. In 1915, the Supreme
Court did not consider motion pictures protected speech—that is, it did
not regard movies as a medium for the communication of ideas. Instead,
it saw movies as a form of mere “entertainment” like baseball or hockey.5

Today it seems obvious to us that motion pictures, and the conventions
and practices of telling stories within motion picture technology, are very
much a medium for the communication of ideas, and, not surprisingly,
the Supreme Court eventually came around to that assessment as well.6

Are the developing technologies and social practices of designing and
playing games a new medium for the communication of ideas? Courts
already recognize much simpler games—so-called first person shooter
games—as artistic creations entitled to First Amendment protection.7 If
anything, the arguments for treating the design and play of massively mul-
tiplayer online games or virtual worlds as artistic creations or forms of
expression are even stronger.

Designers purposefully create new worlds in which communities can
form and stories can be told, and players, in turn, use the game platform to
create identities, have adventures, and tell their own stories. The technolo-
gies for producing animated motion pictures and programming virtual
worlds have been merging for some time. The design of movies and virtual
worlds features are now quite similar in many respects, except that virtual
worlds allow for interactivity. This interactivity makes virtual worlds even
more of a medium for the communication and exchange of ideas than
motion pictures, for not only can the platform owner exercise his or her
imagination in the creation of new worlds, but so too can the players.8

Motion pictures allow images to be viewed by a mass audience. But multi-
player online games convert that mass audience into active participants
and storytellers. Virtual spaces allow players to add new features to the
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worlds they inhabit. Virtual worlds permit contingent events, path depen-
dencies, and cumulative effects. In short, they permit the development of
histories. They allow the players to make new meanings, to have new
adventures, to take on new personas, to form new communities, and to
express themselves and interact with and communicate with others in ever
new ways.

We might make a useful, if imperfect, analogy between virtual worlds
and improvisational theater. Just as the platform owner can determine
who gets to participate in the virtual space, but cannot fully control the
players’ actions, the director of an improvisational troupe has control over
who participates in the improvisation, but does not have complete control
over the scene as it develops. Improvisational theater is a combination of
freedom and constraint that enlists the participation and the creativity of
the actors to produce new works that none of the participants could have
created on their own. In the same way, game platforms enlist the partici-
pation and creativity of the players to create new characters and new sto-
ries that could not otherwise have been produced.

For this reason, both platform owners and players can assert First
Amendment rights against state interference with rights to design and
play. I predict that both game designers and players will regularly invoke
the First Amendment in future years to challenge legal regulation of vir-
tual worlds, much as telecommunications companies and media corpora-
tions regularly invoke the First Amendment to avoid regulation of their
businesses.9 As the analogy to telecommunications regulation suggests,
some of the platform owners’ and players’ activities should be protected
by the free speech principle, while others—like violations of consumer
protection laws—should not. If the state dislikes the theme and design of
the game, or dislikes the ideas that players and programmers communi-
cate in the game space because these ideas are violent, offensive, or inde-
cent, the state may not restrict the content of the design or the activities of
the players under the First Amendment any more than it could ban books
or movies because of the ideas expressed in them. The major exceptions to
this principle are the same that apply to books and movies: the state may
ban obscene expression, and it may protect children from exposure to
indecency. Concerns about indecency, however, are best dealt with not by
restricting the speech of adults in virtual spaces, but by restricting access
to minors, or zoning the virtual space so that minors cannot enter certain
areas of the virtual space.
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Regulating the Game Space—
Torts and Crimes in Virtual Worlds

The First Amendment does not make virtual spaces regulation-free zones.
The boundaries between the game space and real space are permeable.
What happens to people (or their avatars) in the game space may have real-
world effects on them and on third parties who are not part of the game.

Generally speaking the destruction of virtual property or the killing of
one avatar by another raises no problem that would require special state
regulation, as long as it occurs within the rules of the game. The ability to
destroy or steal another’s virtual possessions, or exterminate another char-
acter is part of what it means to participate in the medium. To the extent
that these actions are within the rules, they are presumptively protected by
the First Amendment. To return to the previous example of The Gulag
Online, the platform owner has a First Amendment right to create a space
in which some avatars (guards) imprison other avatars (prisoners) and
shoot them if they try to escape. Accordingly, the players have a First
Amendment right, as long as they are playing within the rules, to
imprison, shoot, and attempt to escape.

To be sure, what falls within the rules is sometimes disputed. Players are
enormously creative, and often come up with new strategies and devices
that the platform owners could not have foreseen. As a result, internal
norms arise in many virtual worlds to regulate what players may do in the
spaces; people can shun or punish people who misbehave and some play-
ers have created in-world tribunals to adjudicate disputes.10 The platform
owner can also regulate behavior in the game space by altering the code or
the EULA. The platform owner can sanction or expel players who hack
into the game to give themselves special abilities, or who otherwise violate
the rules or the spirit of the game. When platform owners do this, they are
invoking their real-world contractual rights. To this extent, state regula-
tion is always involved in the governance of the game space.

Apart from contact breaches, in-world behavior can have real-world
effects that states may have reason to regulate or prevent. Most of these sit-
uations involve communications torts—a category of legal causes of
action in which people are harmed by speech acts that are not otherwise
protected by the First Amendment. Communications torts are likely to be
a central feature of the legal regulation of game spaces for a simple reason.
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All activity in virtual worlds must begin as a form of speech. When people
injure each other in virtual worlds in ways that the law will recognize, they
are almost always committing some form of communications tort.

Among the most important examples of communications torts that can
apply in virtual worlds are violations of intellectual property protections
like copyright and trademark. (Although these are statutory schemes
instead of common law causes of action, I include them in the category of
communications torts because people legally injure each other through
communication). Reproducing copyrighted material in a virtual space
may violate copyright, and creating virtual items with company logos may
violate trademark rights. Because many virtual worlds encourage the cre-
ation and design of virtual items, the possibilities for infringement are
endless. If the platform owner allows the players to hold copyrights in
their own designs, the game owner is inviting the law into the game space,
and the problems of enforcing intellectual property rights are greatly mul-
tiplied. For example, people may have intellectual property interests in the
designs of virtual items. Taking a screenshot of the game that displays
these items makes a copy of the surface pattern, and thus may violate the
owner’s intellectual property rights. All of the emerging conflicts between
freedom of expression and intellectual property law are present in virtual
worlds. In fact, because so much activity in virtual spaces involves copying
and building on existing elements, and because the entire space is a set of
representations, the conflicts between freedom of speech and intellectual
property are further heightened; in some respects, virtual worlds consti-
tute a perfect storm.

Defamation can also occur in virtual spaces. People can defame other
people’s real-world identities in cyberspace, just as they can in real space.
People can also defame players’ in-world identities, or avatars, for example
by falsely claiming that a particular character has cheated. Speech is
defamatory when it harms one’s reputation in one’s community,11 and in
theory this should include virtual communities as well. Although leaving
the virtual community for a new one or creating a new identity are techni-
cally available options, they may not be a sufficient remedy if people invest
a great deal of time and energy in creating their in-world personas, and
value their participation in the virtual community highly. In general, the
more important virtual worlds become to people and the more time and
effort they invest in them, the more likely it becomes that the law will take
seriously injuries to their in-world reputation as well as their in-world
possessions.

92 j a c k  m . b a l k i n

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



What about fraud and misrepresentation? These should not be action-
able if the rules of the game allow players to trick and deceive each other,
although platform owners are certainly not insulated from liability if they
misrepresent the terms of the game or defraud their customers. The prob-
lem is that not all activities are clearly specified as being within the rules.
Players are quite creative in devising new ways to take advantage of each
other within the parameters permitted by the code. Although in-world
dispute resolution may be helpful in some cases, when a great deal of
money is at stake people may turn to the law where the code permits the
maneuver and the EULA is silent.

It is likely that in the future virtual spaces will be used to create an
entertaining space for people to shop online. That means that consumer
protection laws will apply in these virtual spaces, including restrictions on
false and misleading advertising. Nevertheless, the merger of collective
storytelling and shopping may lead to difficult problems; is a certain
maneuver or deception a form of false advertising, or is it just part of the
game?

Finally, consider the tort of intentional infliction of emotional distress.
Suppose one avatar rapes or tortures another, or a group of avatars gang
tackle a player and make off with all of his or her virtual possessions. Can
the victims argue that they suffered severe emotional distress because they
were treated outrageously in ways that are inconsistent with civilized soci-
ety? One might reject this claim on the ground that players assume the
risk of bad things happening within the rules of the game, and that in any
case norms and sanctions that develop within the game will serve as a
sufficient deterrent and punishment for bad behavior. On the other hand,
as people spend more of their lives in virtual worlds and their notions of
self become increasingly bound up with these worlds, the argument for
legal redress for outrageous behavior may become increasingly plausible.

Perhaps the best analogy would be to the way tort and criminal law deal
with injuries in contact sports. Generally speaking, football players cannot
sue other players who tackle them during the game even if the tackle results
in lasting and permanent injury, and even if the tackle was ruled a foul.
However, there is a limited exception for physical injuries that stem from
egregious violations of the rules.12 When players violate the rules with delib-
erate intent to injure or with reckless disregard of the consequences, a few
courts have allowed the victims to sue for battery. Thus, although a line-
backer is not liable for a rough tackle, he is liable for hitting a player on the
kneecap with a pipe or taking out a pistol and shooting him.
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In like fashion, suits for intentional infliction of emotional distress in
virtual worlds would sometimes be appropriate, but the emotional injury
would have to be severe and the behavior completely outside the bounds
of the ordinary forms of mistreatment that players regularly inflict on
each other in virtual worlds.13 Most examples of what players call
“griefing” are adequately addressed either by the EULA or by the players’
internal norms and practices of dispute resolution and shunning that nat-
urally spring up inside many virtual worlds. Courts and legislatures
should be particularly wary of allowing suits for intentional infliction of
emotional distress except in the most extreme cases, because these suits
implicate the free speech concerns that underlie the right to design and
the right to play in virtual worlds. Courts and legislatures should give vir-
tual communities wide latitude to design their own rules and social norms
to deal with misbehavior and leave plenty of room for the creativity of the
people who design and play games.

Real-World Commodification and Its Consequences

The increasing commodification of virtual worlds will also lead to greater
state regulation. Commodification occurs when things in the virtual world
are subject to purchase and exchange. However, it is crucial to distinguish
in-world commodification from real-world commodification. Lots of vir-
tual spaces feature in-world commodification: people can barter items or
buy and sell things using the game world’s currency, and they can earn
more in-world currency by performing various tasks. Real-world com-
modification goes further: It means the ability to buy and sell things in
virtual worlds using real-world currency or in order to obtain real-world
currency. For example, people now buy and sell weapons, magical powers,
and even their characters on eBay. Game-world currency is increasingly
easy to convert into real-world currency, and the Gaming Open Market
now lets players buy and sell the currencies used in various popular game
worlds.14 In addition, businesses have sprung up that are entirely devoted
to the sale of virtual items.15

In-world commodification generally presents no special problems that
demand state regulation of virtual worlds, other than enforcing the con-
tractual provisions of the EULA or Terms of Service agreement. Real-
world commodification, on the other hand, breaches the barrier between
the virtual and real worlds and creates new and difficult problems. When
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virtual worlds contain items of significant value to the players that are
convertible into real-world property, governments will be increasingly
interested in regulating what goes on in these virtual worlds. Suppose, for
example, that a virtual world contains a casino in which players can win
in-game currency. If the currency is freely transferable into dollars, the
game offers an end-run around online gambling restrictions. In fact, vir-
tual spaces present all of the same problems of crossing borders generally
associated with the Internet. If players create and sell virtual Nazi memo-
rabilia in the game space, this may run afoul of the laws in countries that
prohibit the sale of such items.

If platform owners encourage real-world commodification of virtual
worlds, encourage people in these worlds to treat virtual items like prop-
erty, and allow the sale and purchase of these assets as if they were prop-
erty, they should not be surprised if courts, legislatures, and
administrative agencies begin to treat virtual items as property. Indeed,
the more that activities in virtual worlds affect real-world commerce and
real-world property interests, the more quickly virtual worlds will become
targets of legal regulation.

Platform owners can attempt to head off this problem of real-world
commodification through contract. They can write the EULA to state that
players shall have no expectations of property rights in virtual items, that
platform owners can remove or modify virtual items at will, and that play-
ers assume all risks of monetary loss when they play in the virtual world.
The EULA can also state that players who attempt to sell virtual property
in real space will be kicked out of the game and their virtual items
destroyed. To the extent that the virtual space is designed to promote in-
world storytelling and community formation—rather than real-world
commerce—the EULA may be the best way to head off the problems
caused by real-world commodification and to safeguard the virtual world
from legal regulation. In addition, courts and legislatures should treat vir-
tual worlds that resist or discourage real-world commodification differ-
ently from those that encourage it.

However, platform owners cannot have it both ways. They cannot
simultaneously encourage the purchase and sale of virtual items and then
write the EULA so that all virtual items remain the property of the plat-
form owner. The EULA may not be enforceable in all cases, especially if
courts—and more importantly, legislatures and administrative agencies—
think that platform owners are taking advantage of players. Legislatures
and administrative agencies like the Federal Trade Commission can mod-
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ify the law to recognize and protect property rights in virtual worlds if
players place sufficient political pressure on them to do so. As virtual
worlds become larger and are inhabited by more players, as players spend
more time and invest more of themselves in these virtual worlds, and as
real-world markets emerge for the sale of virtual world items and the
exchange of virtual world currencies, the pressure on legislatures and
administrative agencies to recognize and protect the property rights of
players in virtual worlds will become irresistible. In fact, one might even
imagine a scenario in which a game goes bankrupt and the players peti-
tion a bankruptcy court to keep the game running, restructure the busi-
ness, and/or sell it to another party so that the players’ virtual property
interests are not destroyed. (These assets would be like bailments in the
care and keeping of the platform owner.) The argument might be even
more compelling if virtual items could be transported to another game
space.

Game designers will probably be particularly disturbed by the notion of
a bankruptcy court taking over a game, because the one right that plat-
form owners have always believed they possessed is the right to turn off

the switch and end the simulation. However, when game designers
encourage real-world commodification and propertization of their virtual
worlds, they are inviting the law in, and when they do so, they will lose the
degree of control over their worlds they had previously enjoyed.

Designers who wish to minimize legal interference with their worlds and
maximize First Amendment protection must take care to structure their
games to avoid or discourage real-world commodification and the legal
problems that it brings. There is no problem with rules that allow in-world
barter and in-world markets as long as the platform owner takes steps in the
code and in the EULA to discourage the real-world commodification of vir-
tual items. The First Amendment should protect the rights of designers to
create and preserve spaces that are devoted to expression and the exercise of
narrative imagination. But when designers create worlds that encourage
real-world commodification and that focus on commerce and the acquisi-
tion and sale of items with real-world values, their First Amendment rights
will not insulate them from consumer protection laws, whose purposes are
unrelated to the supression of free expression. Treat the virtual space like a
collective work of art, and it will receive artistic protection; treat the players
as consumers and they will demand consumer protection.

Some real-world commodification of virtual spaces is probably
unavoidable, especially as virtual spaces become increasingly popular.
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Players will find ways to exchange virtual items for money, whether on
eBay or through some other method. Platform owners may not be able to
stamp out this practice entirely either through code or through enforce-
ment of the EULA. Nevertheless, in designing legal regulation, the key
issue should be the purposes of the virtual space and whether the platform
owner encourages or discourages real-world commodification. Not all vir-
tual spaces are alike, and the law should not treat them as if they were all
the same. The law should afford special protection to designers who
devote their spaces primarily to the exercise of freedom of speech and
association; this helps preserve the free speech values that support the
rights to design and to play. We should avoid making these rights hostage
to behind-your-back sales of virtual items by a small number of players.
Conversely, virtual spaces that are designed to be shopping malls and
emporia for the purchase and sale of real and virtual goods should be
treated as such, and should not be able to avoid consumer protection reg-
ulation by hiding behind the First Amendment.

Freedom of Design versus Freedom to Play

Although the freedom to design and the freedom to play can be synergis-
tic, they can also conflict. When they conflict, current American free
speech law is least helpful. First Amendment doctrine does not protect the
interests of the game players against the actions of the platform owner or
game designer because the platform owner is not a state actor. If anything,
American free speech law will tend to reinforce the contractual and intel-
lectual property rights of platform owners to control the structure of the
game through the EULA, and to expel players for violating its terms.

Consider, as a recent example, the conflict between Peter Ludlow and
Electronic Arts, owners of The Sims Online. Ludlow began a weblog called
The Alphaville Herald,16 in which he reported on the events that occurred in
Alphaville, a virtual city in the game space of The Sims Online. According to
Ludlow, these events included, among other things, thieves, scams, and an
underage prostitution ring. Ludlow alleged that the virtual characters or
avatars controlled by a group of underage players would offer to engage in
sexual talk with other avatars in return for some of the game currency,
called simoleans. Simoleans can be exchanged for U.S. dollars. As a result,
Ludlow alleged, not only were minors engaged in indecent conversation
with adults, but the adults were paying them money to do it.17
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Ludlow repeatedly attacked the platform owners of The Sims Online,
Electronic Arts, for allowing this and other misconduct to occur. In
response, he says, Electronic Arts terminated his account, erasing his vir-
tual property (including a virtual house) and his two virtual cats. Elec-
tronic Arts argued that Ludlow had violated the game’s ToS: he had
included a link on his personal profile to his Alphaville Herald site, and
that site, in turn, included a link to sites that explained how to cheat at the
game. Ludlow argued that this was a pretextual enforcement of a technical
violation of the ToS not regularly applied against other players.18

If Electronic Arts were a real state and Alphaville a real city, Ludlow
would have a colorable argument that his free speech rights had been vio-
lated—especially if he could show that the real reason for the termination
was a desire to silence him. However, Electronic Arts is not a state actor
and Alphaville is a virtual community. Ludlow’s right to play conflicts
with Electronic Arts’s right to run its game. Moreover, Electronic Arts
might regard Ludlow as someone who is spreading false reports about The
Sims Online that are bad for its business. Electronic Arts would argue that
it has the contractual right to refuse service to anyone who unreasonably
disturbs the play of the game.

How can the right to play be protected from arbitrary decisions by the
platform owner while still respecting the platform owner’s right to design?
One model of regulation would treat the platform owner like a company
town.19 In Marsh v. Alabama, the Supreme Court held that a town wholly
owned by a company could not use its property rights to prevent people
from distributing leaflets on its streets.20 Because the company had
assumed all of the major functions of a municipality, it had to obey First
Amendment values.21 Put in somewhat different terms, the streets of the
company town formed a space in which people communicated, which the
company fully controlled, and for which the company was ultimately
responsible. The streets were important nodal points for communication
and the exchange of ideas. As Justice Black explained, “Whether a corpora-
tion or a municipality owns or possesses the town the public in either case
has an identical interest in the functioning of the community in such
manner that the channels of communication remain free.”22 And as Justice
Frankfurter pointed out, the central issue was not ownership of property
but the “community aspects” of the company town23—the fact that the
town operated as a community in which people exchanged ideas and
opinions. When a business monopolizes control over the central modes of
communication within a community, it must act as a fiduciary for the
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public interest and it must allow its property to be used for the free
exchange of ideas. To be sure, the U.S. Supreme Court refused to extend
the reasoning of Marsh v. Alabama to shopping malls on the ground that,
unlike company towns, they did not take over the municipal functions of a
city.24 Thus, one could argue that shopping malls lack the community
aspects that Justice Frankfurter identified. Nevertheless, several state
supreme courts have held that large regional shopping malls are public
spaces where people have free speech rights.25

Virtual worlds are like company towns in that the game owner forms
the community, controls all of the space inside the community, and thus
controls all avenues of communication within the community. Neither the
free flow of ideas nor the formation of community can occur within a vir-
tual world unless the designer permits it. Alphaville was a virtual city con-
trolled by The Sims Online through its design of code and its ToS
agreement. Although Electronic Arts does not take over “the full spectrum
of municipal powers”26 in real space, it does exercise all of those functions
in the virtual world. If any private entity could be regarded as a company
town, it would be a virtual world. This is especially so because the whole
point of the virtual world is to create community (or communities), and
action in the virtual world occurs through the exchange of ideas.

Nevertheless, one might object that people can always speak to each
other outside the virtual world. For example, The Alphaville Herald (and
its successor, The Second Life Herald), have been available to anyone on
the World Wide Web, and nothing prevents the people behind the avatars
from sending e-mails to each other. But if we treat The Sims Online as a
virtual community, this objection is less compelling. It is important that
communication among the participants occurs within the space of the
community and between the avatars. In Marsh, it did not matter that peo-
ple could listen to radio broadcasts and send mail in and out of the com-
pany town. That was simply not the same thing as speaking and
organizing within the town itself. Keeping leafletters out of the company
town prevented the free exchange of ideas. The same is true of Alphaville:
Although Ludlow can still report on what goes on in Alphaville, excluding
him from the community makes it far more difficult for him to do so.

Another objection to the company town analogy is that in Marsh peo-
ple had to live in the company town in order to make a living. It was
unfair to require them to give up their jobs in order to enjoy full free
speech rights. By contrast, no one has to live in Alphaville, and if Ludlow
does not like the way that Electronic Arts runs its world, he can go else-
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where to a virtual world that thinks more highly of virtual-world journal-
ism. After all, one might insist, it’s just a game. However, this objection
fails to take seriously the notion of virtual worlds as communities. Some
players already invest enormous amounts of time in these worlds; they
make friends there and form attachments. As virtual worlds become more
ubiquitous, and as they are employed for more and more functions—
ranging from commerce to entertainment to education—it will not seem
at all strange for people to spend considerable time in these worlds and to
regard membership in a virtual community as part of their (multiple)
social identities. Demanding exit as the price of free expression becomes
less justified as people’s social connections in these worlds become
increasingly significant.

A third objection, I think, is far more powerful. Not all virtual worlds
are alike, and they should not all be treated alike. For example, virtual
worlds that are used for military simulations or for psychotherapy should
not be regarded as company towns. They are created for specific uses, and
treating them as open spaces for communication would defeat the pur-
poses for which they are dedicated. But this argument, if accepted, actually
strengthens the case for treating at least some virtual worlds as company
towns. Military and therapeutic simulations are not designed to form
communities or create channels for general public communication, and
therefore they should be treated differently. That does not mean, however,
that those virtual worlds which hold themselves open as general spaces for
public communication and interaction should not be treated as company
towns any more than Chickasaw, Alabama, could defend itself on the
grounds that some business entities do not form communities that take
over all municipal functions.

Although courts may ultimately not extend First Amendment privileges
to players in virtual worlds, legislatures may well take these claims seri-
ously and extend free speech rights by statute in order to recognize the
speech rights of both players and platform owners. Two analogies come to
mind. The first is that of private universities, which, although they are
nominally private actors, understand themselves to be spaces for the free
exchange of ideas. The second analogy is that of telecommunications law.
In American telecommunications law, owners of communications net-
works such as cable companies are both conduits for the speech of cable
programmers and speakers in their own right. Much of telecommunica-
tions law involves balancing the speech interests of owners of communica-
tions networks and independent speakers. To this end, federal cable
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regulations sometimes require that cable owners respect the free speech
interests of independent programmers, for example, by providing public
access channels. In like fashion, legislatures and administrative agencies
may choose to balance the free speech interests of platform owners with
those of the players.

Nevertheless, statutory protection of free speech rights by players may
conflict with the platform owner’s constitutional right to design. The
objection is not simply based on the platform owner’s property rights in
the game space; rather, it is based on the platform owner’s constitutional
interest in creating and overseeing a collaborative work of art, somewhat
like the First Amendment interests of a director of an improvisational the-
ater. In assessing this conflict, everything depends on the nature of the vir-
tual space that the platform owner has created. For example, if the game
designer deliberately creates a totalitarian regime in which players are
booted out for failing to conform, then the whole point of the game is that
players not have free speech rights. Players may write letters and e-mails to
the company asking for changes in the game, but the point of the simula-
tion is that they will be dealt with harshly if they protest within the game
space. The Sims Online, however, was not designed to be an artistic re-cre-
ation of a totalitarian state. It was designed as a general purpose simula-
tion of real life similar to that in the contemporary United States. On the
other hand, if someone creates The Gulag Online in order to appeal to
players who want to know what it is like to live in a Soviet prison camp,
legislatures should not interfere with this design choice. A one-size-fits-all
solution to protecting players’ rights in virtual worlds is untenable; rather,
the question is what kind of virtual space is being designed.

A second way that legislatures might protect the right to play in virtual
worlds is through the model of consumer protection law. Players in virtual
worlds purchase a service from the platform owner, and the law should
protect their reasonable expectations in the performance of that service.
Consumer protection law may be a good way to protect reliance expecta-
tions in virtual property and to keep platform owners from violating the
privacy rights of players. However, because the players also have free
speech interests in virtual communities, consumer protection law may
sometimes be the wrong paradigm for protecting the right to play.

In virtual worlds, the relationship between platform owners and players
is not simply one between producers and consumers. Rather, it is often a
relationship of governors to citizens. Virtual worlds form communities
that grow and develop in ways that the platform owners do not foresee
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and cannot fully control. Virtual worlds quickly become joint projects
between platform owners and players. The correct model is thus not the
protection of the players’ interests solely as consumers, but a model of
joint governance.

This is true even in The Gulag Online. Although the virtual space is set
up as a Soviet prison camp, things will happen in the space that the
designers could not predict. As a result, the designers will probably
encourage feedback from the players about how to improve the game,
because players are consumers and platform owners want to keep them
happy and make money. In fact, any multiplayer virtual world of sufficient
complexity quickly becomes more than the creation of its designers. It
becomes not so much a finished work of art or entertainment as an ongo-
ing collective project. The players in these virtual worlds wear two hats:
They are both competitors in the game, who subject themselves to its
rules, whatever those rules may be, and also participants who have emo-
tional, solidaristic, and artistic stakes in its growth and evolution over
time. Similarly, platform owners wear two hats: They are both entrepre-
neurs providing a service to consumers and the governors and fiduciaries
of a realm in which they must be responsive to the participants.

The dual roles of both players and platform owners suggest that their
relations are always likely to be in flux and cannot fully be captured by the
model of consumer protection. Platform owners do not merely provide a
service to be consumed; they also act as governors of a community. Thus,
we must augment the model of consumer protection with a model of
political fairness, if not democracy. One can easily imagine a situation in
which suitably disgruntled players gang up on the platform owners and,
treating them like old King John, effectively require the platform owner to
turn the EULA into a virtual Magna Carta that protects the rights of play-
ers from high-handed treatment. Indeed, Second Life has already experi-
enced a “tax revolt” in which the players persuaded the platform owner to
modify its code.27

In short, we need to think of virtual spaces as both forms of commerce
and forms of governance. Raph Koster’s Declaration of the Rights of
Avatars reflects the basic idea that platform owners should treat players
with a certain degree of respect.28 However, the rights at stake are not
really the rights of the avatars themselves. They are the rights of the play-
ers who take on particular (and possibly multiple) identities within virtual
communities.
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Here again the right to design and the right to play are likely to conflict.
It is one thing for game designers voluntarily to assume such duties of
respect. It is quite another for the state to require that all virtual worlds
include such guarantees. That is because different games have different
purposes, and the addition of some rights for players would effectively
change the nature of the game. To the extent that the right to design has
constitutional dimensions, the legislature may sometimes be forbidden
from altering the relation between players and platform owners.

Platform owners will no doubt assert First Amendment defenses to leg-
islative protections of player rights. In the Information Age, the First
Amendment has become the first line of defense against almost every vari-
ety of government regulation of media enterprises.29 Some of those First
Amendment defenses should be taken seriously, but others should not.
The First Amendment is misused if it allows platform owners to avoid
what is essentially consumer protection regulation. In addition, because
platform owners are conduits for the speech of others as well as speakers
in their own right, we can imagine game spaces where regulating to pro-
tect the free speech interests of the players might be constitutional. But
there is a great danger here: legislatures must understand that not all game
spaces should be treated alike. A game space that is essentially a virtual
Hyde Park should be treated like one. A game space that has different
functions should be treated quite differently.

A third model of regulation treats the virtual space as a place of public
accommodation.30 Places of public accommodation are public venues—
including inns, theaters, restaurants, transportation hubs, and, more
recently, private clubs—that may not discriminate against their customers
even though they may be privately owned. This model makes sense to the
extent that the virtual world is heavily commercialized and bears many of
the characteristics of a shopping mall or a place where real-world business
and commerce are conducted. (Contrast this with a noncommodified
world that engages only in barter exchanges and virtual commerce.) To
the extent that players use virtual spaces to conduct real-world shopping
and commerce, public accommodation laws should, in theory, protect
them.31

Nevertheless, applying public accommodation laws to virtual spaces is
likely to give players only modest protections. At most they would give
players the right to join the virtual community and play according to its
rules. Although the platform owner could not discriminate against, say,
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African Americans who wanted to sign up for the game, the player would
still be bound by the ToS or the EULA and could be excluded for breach-
ing those agreements.

The model of public accommodations law raises many complicated
problems, but one distinction is particularly important. We must distin-
guish cases where the platform owner discriminates against players on
the basis of their race, sex, or religion, regardless of how they appear in
the game, from the ability of the platform owner to discriminate by
requiring that people appear in the game in particular ways. Consider,
for example, a game in which the platform insists that all avatars in the
game be white, male, or Christian. Although discrimination against play-
ers may be prohibited, discrimination against avatars is a different mat-
ter. Many games assign different characteristics and roles to different
types of avatars. Ordinarily the rules of the game should allow discrimi-
nation among avatars as long as the player has the free choice to decide
which role to assume.

Imagine a game that reenacts life on an antebellum Southern planta-
tion. All the slave owner avatars are white, all the slave avatars are black,
and players are given the choice about what kind of avatar they want to be,
subject perhaps to a rule of first-come-first-served. Does the game violate
public accommodation laws because it portrays the social supremacy of
white avatars to black avatars, and portrays black avatars in a servile posi-
tion? Clearly a play or motion picture telling the same story would be pro-
tected by the First Amendment, no matter how hateful or tasteless it might
be. This might suggest that discrimination among avatars should ordinar-
ily pose no problem for real-world antidiscrimination law. But the issue is
far from clear. Imagine now a restaurant with the same Southern planta-
tion theme, which features pictures of black slaves being whipped by their
white owners prominently displayed on the walls, along with racist argu-
ments justifying chattel slavery. Even if such a restaurant does not refuse
service to blacks who walk through its doors, the decor might make blacks
very likely to avoid it, and its policy might be in violation of public accom-
modation laws. In like fashion, African American consumers might well
boycott a game that glorified the antebellum South’s slaveocracy. The key
question is whether the game space should be treated like a motion pic-
ture, in which case the platform owner has a First Amendment right to
run the space however he or she likes, or as a place of public accommoda-
tion, in which case the platform owner may have created the equivalent of
a hostile environment.
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There can be no general answer to this question; it must depend on the
nature and purposes of the game space, and its degree of commercializa-
tion. Noncommodified virtual spaces with themes that are blasphemous,
racist, sexist, homophobic, or otherwise offensive should ordinarily be
protected just like plays and motion pictures with similar themes. Not sur-
prisingly, the difficult cases come when virtual spaces become like virtual
shopping malls, an area for real-world commerce exercised in a virtual
environment, or when they become spaces in which the players regularly
attempt to make a living by trading in objects and items that have real-
world values. The more the virtual world is a space for economic enter-
prise and the purchase and sale of goods, the more we must be concerned
if the space attempts to discourage people of a certain race or religion
from participating on an equal basis. Similarly, universities should not be
immune from antidiscrimination laws simply because they provide educa-
tional services in virtual environments. Note, however, that a university
might have legitimate educational reasons for reenacting a slave plantation
in a virtual environment that would be very different from those that
could be plausibly offered by a virtual shopping mall. Therefore the uni-
versity should receive correspondingly greater protection on grounds of
academic freedom.

Applying public accommodation models to virtual spaces will
inevitably lead platform owners to respond by raising freedom of associa-
tion claims to protect the way they run their spaces. Once again we will see
the First Amendment used to combat state attempts to regulate game
spaces, although in this case the freedom asserted will be the freedom of
(virtual) association in virtual worlds.

The Supreme Court has rejected freedom of association claims made
by the Rotary Club and the Jaycees on the grounds that sex discrimination
was peripheral to their purposes of networking and forming business con-
tacts.32 In Boy Scouts of America v. Dale, however, the Supreme Court held
that the Boy Scouts were not bound by a New Jersey public accommoda-
tion law that prohibited discrimination against homosexuals.33 The Boy
Scouts successfully argued that their moral objections to homosexuality
were particularly important to the values of their association.34 If legisla-
tures attempt to regulate virtual spaces along the model of public accom-
modation laws, we may well see platform owners making
Dale-in-cyberspace claims.

Some virtual worlds will be created for political and religious purposes,
and reserved only for players who share a certain ideology or religious
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belief. These spaces should be protected by Dale. Once again much will
turn on the commercial or noncommercial nature of the virtual space. For
example, general purpose spaces like The Sims Online, Second Life, or
There should not be able to claim that they are the cyberspace equivalent
of the Boy Scouts or the Knights of Columbus.

Virtual worlds greatly raise the stakes in the conflict between freedom
of speech and association and antidiscrimination norms. Antidiscrimina-
tion law and free speech law can live together amicably when we can easily
settle on social conventions that will distinguish acts of speaking from acts
of conduct, and can distinguish governmental purposes for regulation as
being directed at speech or at conduct. The line between “speech” and
“conduct” is a legal fiction that does not represent a natural division of the
social world, but is rather largely conventional. Even so, in a wide variety
of settings the categorization of certain activities as speech or conduct, or
of government purposes as attempts to regulate conduct rather than
speech, can become widely accepted.

When we move to virtual worlds, however, conventional agreements
about what is speech and what is conduct quickly break down, because we
have not yet developed understandings about what counts as “acting” ver-
sus “speaking” in a virtual environment. As I noted previously, torts that
are actionable in virtual environments are, by and large, communications
torts. They are activities where one person harms another through speak-
ing or communicating. Virtual worlds blur the conventional boundaries
between speech and conduct as we currently understand them precisely
because all conduct in virtual worlds must begin as a form of speech.

This does not mean that the distinction between speech and conduct,
or between permissible and impermissible government purposes for regu-
lation, cannot be resuscitated and retrofitted to apply in virtual worlds. It
does mean that our current understandings and analogies will often run
out in these environments. We will have to muddle through for a time
until it becomes clear what should count as “speaking” versus “acting” in
these virtual worlds. As virtual worlds become increasingly important
parts of people’s lives, the need to create new approaches will become
increasingly urgent.

In dividing up aspects of the virtual world into “speech” and “conduct”
(or characterizing government motivations for regulation of the same),
the most important distinction may be whether the virtual space is acting
like a marketplace, a nexus for transactions that have real-world values, or
whether it has been deliberately designed to avoid real-world commodifi-
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cation. A second and crosscutting distinction is whether the virtual world
is offered as a space for the free exchange of ideas, or is created to realize
the artistic or ideological vision of the platform owner. Regulating the
platform owner’s right to design in order to protect the participants’ right
to play is most justifiable when the virtual world serves as a public space
for commerce, and when it is held open as a public space for the exchange
of ideas. These two distinctions may not be perfectly clear in all cases; but
they point the way to the boundaries of permissible state regulation on the
one hand, and the free speech rights of platform owners on the other.

A Possible Solution: Statutes of Interration

How can legislatures navigate their way through the problems I have
described while still preserving important public values of freedom of
speech for players and game owners alike? One way is by creating what
Professor Edward Castronova has called statutes of “interration,” akin to
statutes of incorporation.35 Just as business enterprises can choose
between sole proprietorships, partnerships, and the corporate form,
depending on their goals and on the legal rights that each form provides,
governments could offer a variety of different types of legal regimes for
operators of virtual worlds to choose from. These legal regimes would set
different ground rules for the legal relationships between game owners
and players. Platform owners could choose from among these regimes
and design their virtual worlds accordingly, knowing in advance what the
law expects from them. Similarly, players could choose which virtual
worlds to inhabit based on the form of interration that the platform
owner chose and thus would know in advance the free speech rights they
will enjoy.

For example, a government might offer a form of interration specifi-

cally designed for large virtual spaces that permit real-world commodifi-

cation. In this interration scheme the platform owner must agree to
protect the property and privacy rights of players, and it must recognize
(and provide) public spaces for uninhibited free expression. (Other areas
of the virtual world could be devoted to special purposes, or zoned as suit-
able for children.) This would secure free speech rights against private
ownership without invoking the doctrine of the company town. Platform
owners who adopt this form of virtual space also could not raise freedom
of association claims to defeat public accommodation requirements.
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Another form of interration might suit smaller virtual worlds that pro-
hibit real-world commodification. Players would not have real-world
rights in virtual items and the space would be devoted purely to the devel-
opment of a story line or set of story lines. The platform owner would
agree to respect the players’ privacy but would have a greater ability to reg-
ulate the players’ speech. This type of interration would be appropriate for
worlds like The Gulag Online, in which the game owner wishes to main-
tain fairly tight control over the space. There might also be a special form
of interration for noncommodified virtual worlds with strong interests in
preserving their freedom of association from the requirements of public
accommodations laws. (An example might be a virtual world run by a
religious institution or political organization.) Finally, governments could
create still other forms of interration for worlds designed primarily for
educational purposes, medical diagnosis, therapy, testing social and eco-
nomic rules, or military simulations.

This account of interration differs from Castronova’s in several impor-
tant respects. Castronova offered the idea of interration primarily to pro-
tect virtual worlds that he calls “play spaces” from real-world
commodification. These are “closed worlds” that are self-governing and
where (Castronova assumes) real-world law will not apply. In Castronova’s
scheme, interrated worlds must always maintain strict separation of their
economies from the economy of the outside world in order to maintain
their special legal status. If the platform owner fails to maintain the space
as a “play space” separate from the real-world economy, the state will
revoke the game’s charter of interration. Worlds without statutes of inter-
ration are “open worlds” that would be subject to real-world law.36

By contrast, I argue that interration is most important for worlds that
feature real-world commodification and in which virtual objects are freely
traded. These worlds are likely to be the most popular and in the greatest
need of free speech and privacy protections against game owners. Plat-
form owners can choose between different interration schemes, some of
which permit real-world commodification and some of which prohibit it.
The latter schemes are the closest to Castronova’s idea of “closed worlds.”
Nevertheless, unlike Castronova, I begin with the assumption that real-
world law applies to all virtual worlds. The only question is how the law
applies.

In theory, contracts between players and platform owners could pro-
duce different bundles of rights and duties for different virtual worlds.
However, fixing basic rights and duties through interration statutes has
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four advantages. First, it greatly reduces the transaction costs between
players and game owners. Second, it secures the rights of nonplayers who
may not be able to contract easily with game owners. Third, it protects
important reliance interests of players because it prevents basic under-
standings about the virtual world from being changed by the platform
owner after the players have invested considerable time and formed valu-
able social networks there. Fourth, it protects important free speech inter-
ests that may be undervalued by market forces. Securing freedom of
speech rights against private parties in virtual worlds has significant posi-
tive externalities for society. Markets will likely undervalue those rights
because platform owners and players cannot capture their full value to
society.

The experience of players like Peter Ludlow suggests why market forces
alone might not lead large commercial game owners to protect the free
speech rights of their players. Game owners do have incentives to keep
their user base content, and censoring the players’ speech might anger
some of the participants. However, platform owners also have countervail-
ing incentives to (1) censor speech critical of the way the owner is running
the space; (2) censor speech the owner thinks will offend and hence scare
customers away; and (3) censor speech that customers might (fairly or
unfairly) associate with the game owner or blame the game owner for
allowing in the space. Hence, like real-world governments, game owners
will be likely to engage in too much censorship (and selective censorship)
without legal guarantees of freedom of speech and association.

As with statutes of incorporation, governments can offer legal benefits
and protections to platform owners to encourage them to interrate. In
return for these legal benefits, game owners would have to agree to protect
basic rights of players and third parties, and game owners would not be
able to negate or undermine these rights either through code or through
the EULA. (Although these basic rights would be mandatory for a given
form of interration, other elements of interration statutes would be
default rules that could be modified through contract).

Interration statutes might permit an existing virtual world to shift from
one form of interration to another. In order to protect the players’ reliance
interests, however, interration statutes should require some degree of con-
sultation and approval from the players before the basic social contract of
the space can be altered. Otherwise, the platform owner might simply
change the ToS or EULA unilaterally and insist that players who continue
to play in the space consent to the changes in their rights. The point of
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interration is not to prevent modification of the basic norms of the virtual
space for all time, but rather to formalize a consultation process that rec-
ognizes the interests of the player community. This is yet another way to
make the point that the relationship between the game owner and the
player community is one of joint governance.

Legal incentives will be particularly important to encourage interration
by large virtual spaces that feature real-world commodification and virtual
commerce. These are the spaces where large numbers of people will likely
gather and where people will want to express themselves without fear of
censorship or invasion of privacy by the platform operator. Castronova
has suggested that the government could offer tax breaks to encourage
interration.37 I believe there is a more important legal protection that gov-
ernments could offer platform owners that would simultaneously help
protect free speech values; namely, freedom from liability for the actions
of the individual players.

Plaintiffs who sue players for communications torts committed in a
virtual world will probably sue the platform owner as well as the player.
After all, the platform owner—especially in large commercially run game
spaces—is more likely to have deep pockets than the player. The plaintiff
will argue that the platform owner should have taken steps—either
through the EULA or through the design of the code—to prevent the tort
from occurring. The arguments will be similar to those made by plaintiffs
who sue business owners for negligence for enabling third parties to com-
mit torts on their premises. Plaintiffs will likely argue that the platform
owner had the ability to take appropriate safeguards to prevent tortious
activity by the players. Indeed, plaintiffs will insist, the argument for liabil-
ity is even stronger in virtual worlds because platform owners have god-
like powers in virtual spaces and can, in theory, control almost everything
in these spaces through contract and code.38

To protect themselves from these lawsuits, game owners will probably
insist that players waive all rights to sue as part of the EULA. Nevertheless,
these waivers of liability may not be enforceable in all cases and they can-
not bind third parties outside the game who may wish to sue for torts
committed by players within the game space.

However, if the platform owner interrates and accepts certain duties
and obligations (for example, protection of the players’ free speech rights),
the government will not hold him or her responsible for tortious commu-
nications made by players who are not otherwise affiliated with the plat-
form owner.39 If a platform owner decides not to interrate, he or she will
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be subject to whatever liability rules courts choose to apply. We may there-
fore expect that uninterrated worlds will be fairly small and noncommer-
cial, with relatively few members.

The bargain I propose protects free speech interests in two different
ways. First, platform owners who interrate will assume obligations to pro-
tect the speech of players even though the owners are not state actors. This
undertaking will prove most important in the case of large commercial
game spaces that are likely to be the most popular.

Second, protecting platform owners from liability also serves important
free speech interests. Holding game owners responsible for harmful
speech by players creates a real danger of unjustified collateral censorship.40

Collateral censorship is a form of private censorship that occurs when the
government holds one private party A liable for the speech of another pri-
vate party B, and A has the power to control or censor B’s speech. To avoid
liability, A will likely err on the side of caution and censor too much of B’s
speech, with insufficient regard for the value of B’s speech either to B or to
society as a whole.41

Collateral censorship is a common problem in telecommunications
regulation. Cable companies and Internet service providers regularly act as
conduits for the speech of unaffiliated parties. Holding them responsible
for the tortious speech of their customers would lead them to censor too
much speech. Thus, in section 230 of the Telecommunications Act of 1996,
Congress extended a special privilege to Internet service providers (and
other providers and users of “interactive computer service[s]”) whose cus-
tomers post objectionable matter in cyberspace; it declared that, as a mat-
ter of law, service providers should not be considered the publishers of
such material.42

It is likely that platform operators are “provider[s] . . . of an interactive
computer service” and therefore already enjoy the section 230 privilege.
However, section 230 is a poor device for protecting free speech values in
virtual worlds. It offers game owners insufficient protection from liability,
and it offers players insufficient protection for their speech.

First, section 230 only protects game owners from tort suits based on
the game owner’s publication of harmful or offensive material, and it does
not apply to violations of intellectual property rights.43 Game owners
might still be held liable even if the law does not treat them as publishers;
for example, plaintiffs may still argue that the game owner should have
taken steps to prevent players from speaking or misbehaving. Second, sec-
tion 230 offers players no protection from private censorship by game
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owners. In fact, section 230(c)(2) holds game owners harmless if they cen-
sor or block the speech of the players, regardless of whether the speech is
constitutionally protected.44

Statutes of interration are a far better solution for virtual worlds.
Unfortunately, section 230(e)(3) creates a further problem: It preempts
state law to the contrary.45 If section 230 does cover game owners, states
might not be able to create new rights to protect players from private cen-
sorship or game owners from novel lawsuits. The federal government will
have to amend the Telecommunications Act to permit states to create
interration statutes. In the alternative, it could create a federal interration
statute.

The law of Internet service providers is not necessarily the proper
model for virtual worlds. In one sense, virtual worlds are chat rooms with
a graphical user interface. But in another sense, they are something far
greater. Virtual worlds are more than conduits or services for chat or e-
mail. They are also sites of governance and community.

In the future, virtual worlds are likely to become important spaces for
innovation and free expression. Properly drafted interration statutes can
help promote these values. To this end, legislatures should prominently
state the public values these statutes are designed to serve in the statutes
themselves as guides to interpretation by courts, and courts in turn should
interpret these statutes liberally to promote free speech values. We should
view interration statutes as applications and extensions of the central val-
ues of individual creativity and democratic participation that we associate
with the First Amendment. We should view them as “First Amendment
extension acts” appropriate for a digital world in which many of the most
important spaces for creative expression are held in private hands.

Virtual worlds will not remain separate jurisdictions left to themselves.
The more people live in them, and the more time, money, and effort peo-
ple invest in them, the more they will attract the law’s attention. Intellec-
tual property rights, consumer protection, and privacy will be three
important reasons for legal regulation of virtual worlds in the years to
come. Nevertheless, courts and legislatures must be careful not to lump all
virtual worlds into the same category. Virtual spaces are not natural kinds:
they can and will be used for many purposes in the future, including not
only commerce, but also education, therapy, political organization, and
artistic expression. Courts and legislatures should keep these differences in
mind and avoid one-size-fits-all solutions. In this way, they will help pre-
serve the rights to design and play in virtual worlds, and ensure that there
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are plenty of spaces available for new forms of creativity, expression, and
experimentation.

n o t e s

My thanks to Alan Davidson, James Grimmelmann, Eddan Katz, Nimrod
Kozlovski, Gal Levita, Beth Noveck, Shlomit Wagman, and Tal Zarsky for their
comments on previous drafts.

1. See Edward Castronova, The Right To Play, chapter 5, this volume.
2. The designers and owners of the game platform may be different people

and, accordingly, may have different rights. For purposes of this discussion, I will
assume that they work for the same entity, and so I will use the terms “game
designer” and “platform owner” interchangeably.

3. F. Gregory Lastowka & Dan Hunter, The Laws of the Virtual Worlds, 92
Cal. L. Rev. 1, 5–11 (2004) (describing the growing numbers of people who
inhabit virtual worlds and the importance of these virtual communities to
their lives).

4. See Robert Post, Recuperating First Amendment Doctrine, 47 Stan. L. Rev.
1249, 1252–55 (1995).

5. See Post, supra note 4, at 1252–53; Mutual Film Corp. v. Industrial Comm.,
236 U.S. 230, 243–45 (1915).

6. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501 (1952).
7. See Interactive Digital Software Ass’n v. St. Louis County, 329 F.3d 954 (8th

Cir. 2003) (digital video games protected by the First Amendment); Am. Amuse-
ment Mach. Ass’n v. Kendrick, 244 F.3d 572, 577–78 (7th Cir. 2001), cert. denied,
534 U.S. 994 (2001); Sanders v. Acclaim Entm’t, Inc., 188 F. Supp. 2d 1264 (D. Colo.
2002). See also James v. Meow Media, Inc. 300 F.3d 683 (6th Cir. 2002) (attaching
tort liability to the communicative aspect of the video games implicates First
Amendment); Wilson v. Midway Games, 198 F. Supp. 2d 167, 181 (D. Conn. 2002)
(video games “that are analytically indistinguishable from other protected media,
such as motion pictures or books, which convey information or evoke emotions
by imagery, are protected under the First Amendment”). Several older decisions
held that video games are not protected on the grounds that they lack commu-
nicative content. See, e.g., America’s Best Family Showplace v. City of New York,
536 F. Supp. 170, 174 (E.D.N.Y. 1982) (video games are “pure entertainment with
no informational element”).

8. See Wilson v. Midway Games, 198 F. Supp. 2d 167, 181–82 (D. Conn. 2002)
(arguing that interactivity cuts in favor of First Amendment protection of video
games).

Law and Liberty in Virtual Worlds 113

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



9. See Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Free-
dom of Expression for the Information Society, 79 N.Y.U. L. Rev. 1, 19–23 (2004).

10. See Jennifer L. Mnookin, Virtual(ly) Law: The Emergence of Law in Lamb-
daMOO, 2 J. Computer-Mediated Comm. (1996) (describing the rise of
community norms in the virtual space of LamdaMOO), available at
http://www.ascusc.org/jcmc/vol2/issue1/lambda.html (last visited Feb. 27, 2004).
The multiplayer online game A Tale in the Desert offers elaborate instructions
about how players can make laws for Ancient Egypt. See A Tale in the Desert,
Lawmaking Supplement, at http://www.atitd.com/man-lawmaking.html (last vis-
ited Feb. 29, 2004).

11. See Restatement (Second) of Torts § 559 (1977).
12. See Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 516 (10th Cir. 1979), cert.

denied, 444 U.S. 931 (1979).
13. See Restatement (Second) of Torts § 46.1 & cmt. d. (1977).
14. The Gaming Open Market, at http://www.gamingopenmarket.com (last

visited Feb. 27, 2004).
15. See Internet Gaming Entertainment, About Us (providing services for pur-

chase and sale of virtual currency and commodities) at
http://www.ige.com/aboutus.asp (last visited Feb. 29, 2004).

16. The Alphaville Herald is now known as The Second Life Herald, at
http://www.alphavilleherald.com (last accessed Aug. 19, 2004).

17. Amy Harmon, A Real-Life Debate on Free Expression in a Cyberspace City,
N.Y. Times, Jan. 15, 2004, at A1.

18. Id.
19. See Paul Schiff Berman, Cyberspace and the State Action Debate: The Cul-

tural Value of Applying Constitutional Norms to “Private” Regulation, 71 U. Colo.
L. Rev. 1263, 1302–06 (2000) (arguing for application of constitutional norms in
debates over regulation of cyberspace); F. Gregory Lastowka & Dan Hunter, The
Laws of the Virtual Worlds, 92 Cal. L. Rev. 1, 60–61 (2004); cf. Peter S. Jenkins,
The Virtual World as Company Town—Freedom of Speech in Massively Multiple
On-Line Role Playing Games, 8 J. of Internet L. 1, 17 (July 2004) (arguing for
company town analogy for virtual worlds that have public access, but not for
worlds that select their members).

20. 326 U.S. 501, 508–09 (1946); see also Amalgamated Food Employees Union
Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 325 (1968) (extending reasoning
of Marsh v. Alabama to protect a peaceful protest by local union against shopping
mall).

21. Marsh, 326 U.S. at 506.
22. Id. at 507.
23. Id. at 510 (Frankfurter, J., concurring).
24. See Hudgens v. NLRB, 424 U.S. 507, 518–21 (1976) (officially overruling

Logan Valley Plaza); Lloyd Corp. v. Tanner, 407 U.S. 551, 563–64 (1972) (distin-

114 j a c k  m . b a l k i n

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



guishing Logan Valley Plaza on the ground that protest was not related to mall
owner’s business).

25. See, e.g., Robins v. Pruneyard Shopping Ctr., 592 P.2d 341, 347 (Cal. 1979),
aff’d, 447 U.S. 74 (1980); New Jersey Coalition Against War in the Middle East v.
J.M.B. Realty Corp., 650 A.2d 757, 775 (N.J. 1994).

26. Lloyd Corp., 407 U.S. at 569.
27. See James Grimmelmann, The State of Play: On the Second Life Tax Revolt

(Sept. 21, 2003), at http://research.yale.edu/lawmeme/modules.php?name=News
&file=article&sid=1222.

28. See Raph Koster, Declaration of the Rights of Avatars (Aug. 27, 2000),
available at http://www.legendmud.org/raph/gaming/playerrights.html (last vis-
ited Feb. 27, 2004).

29. See Balkin, Digital Speech and Democratic Culture, at 24–25.
30. See Neil Weinstock Netanel, Cyberspace Self-Governance: A Skeptical View

from Liberal Democratic Theory, 88 Cal. L. Rev. 395, 456–60 (2000); Tara E.
Thompson, Locating Discrimination: Interactive Web Sites as Public Accommoda-
tions under Title II of the Civil Rights Act, 2002 U. Chi. Legal F. 409, 411. But
cf. Noah v. AOL Time Warner, Inc., 261 F. Supp. 2d 532, 544–45 (E.D. Va. 2004),
aff’d 2004 U.S. App. LEXIS 5495 (4th Cir.) (Mar. 24, 2004) (holding that America
Online chatrooms are not public accommodations for purposes of Title II of
the Civil Rights Act of 1964 because they are not physical spaces); Eugene
Volokh, Freedom of Speech in Cyberspace from the Listener’s Perspective: Private
Speech Restrictions, Libel, State Action, Harassment, and Sex, 1996 U. Chi. Legal
F. 377, 390–97 (rejecting public accommodation theory and arguing for freedom
of association right of cyberdiscussion group operators to discriminate among
speakers).

31. Although the court in Noah, 261 F. Supp. 2d at 541, supra note 30, inter-
preted the language of Title II of the 1964 Civil Rights Act to require that public
accommodations must involve a physical space, legislation might define a class of
public accommodations more broadly. Cf. Boy Scouts of Am. v. Dale, 530 U.S.
640, 656–57 (2000) (noting application of New Jersey public accommodations
statute to include organizations like the Boy Scouts of America); Carparts Distri-
bution Ctr., Inc. v. Automotive Wholesalers Assoc. of New England, Inc., 37 F.3d
12, 18–20 (1st Cir. 1994) (holding that a trade association which administers a
health insurance program, without any connection to a physical facility, can be a
“place of public accommodation” under Title III of the Americans with Disabili-
ties Act).

32. Bd. of Dirs. of Rotary Int’l v. Rotary Club of Duarte, 481 U.S. 537, 546–47
(1987); Roberts v. United States Jaycees, 468 U.S. 609, 627 (1984).

33. 530 U.S. 640, 656 (2000).
34. Id.
35. See Castronova, supra note 1, at 12.

Law and Liberty in Virtual Worlds 115

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



36. Id. at 12–13.
37. Id.
38. The Digital Millenium Copyright Act (DMCA) has special provisions

requiring notice and takedown that probably would also apply to platform own-
ers in cases where a player allegedly violates the copyright interest of a third
party. See 17 U.S.C. § 512 (2000).

39. Intellectual property will probably prove to be a special case. Given the
current political configuration, it is unlikely that the copyright industry would
accept liability and notice and take down provisions rules significantly weaker
than those specified by the DMCA.

40. See Jack M. Balkin, Free Speech and Hostile Environments, 99 Colum. L.
Rev. 2295, 2296–2305 (1999); Michael I. Meyerson, Authors, Editors, and Uncom-
mon Carriers: Identifying the “Speaker” Within the New Media, 71 Notre Dame
L. Rev. 79, 116, 118 (1995).

41. Balkin, supra note 40, at 2298, 2302–03. The common law of defamation
grapples with the problem of collateral censorship through the distributor’s privi-
lege. Generally speaking, a person who repeats a defamatory statement is as liable
for publication as the original speaker (assuming the person also acts with the
requisite degree of fault). See Restatement (Second) of Torts § 578 (1977). How-
ever, a distributor of information, such as a newsstand or bookstore, is generally
not held to this standard unless the distributor knows of the publication’s defam-
atory content. The fear is that if distributors were held to be publishers, distribu-
tors might restrict the kinds of books and magazines they sold, greatly reducing
the public’s access to protected expression. See Restatement (Second) of Torts §
581 (1977) (“One who . . . delivers or transmits defamatory matter published by a
third person is subject to liability if, but only if, he knows or has reason to know
of its defamatory character.”).

42. 47 U.S.C. § 230(c)(1); see Blumenthal v. Drudge, 992 F. Supp. 44, 49–52
(D.D.C. 1998). Section 230(c)(1) provides that “[n]o provider or user of an inter-
active computer service shall be treated as the publisher or speaker of any infor-
mation provided by another information content provider.” In fact, the 1996 Act
gives Internet service providers more protection than the traditional distributor’s
privilege, because knowledge of defamatory content is not sufficient to subject
them to liability. See Zeran v. America Online, 129 F.3d 327, 331–32 (4th Cir. 1997),
cert. denied, 524 U.S. 937 (1998).

43. See 47 U.S.C. § 230(e)(2) (“Nothing in this section shall be construed to
limit or expand any law pertaining to intellectual property.”).

44. See 47 U.S.C. § 230(c)(2) (“No provider or user of an interactive computer
service shall be held liable on account of—(A) any action voluntarily taken in
good faith to restrict access to or availability of material that the provider or user
considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or
otherwise objectionable, whether or not such material is constitutionally pro-

116 j a c k  m . b a l k i n

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



tected; or (B) any action taken to enable or make available to information content
providers or others the technical means to restrict access to material described in
paragraph (1).”).

45. 47 U.S.C. § 230(e)(3) (“Nothing in this section shall be construed to pre-
vent any State from enforcing any State law that is consistent with this section.
No cause of action may be brought and no liability may be imposed under any
State or local law that is inconsistent with this section.”).

Law and Liberty in Virtual Worlds 117

<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.



<i>The State of Play : Law, Games, and Virtual Worlds</i>, edited by Jack Balkin, and Beth Simone Noveck, New York
         University Press, 2006. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/washington/detail.action?docID=2120722.
Created from washington on 2019-06-29 01:49:11.

C
op

yr
ig

ht
 ©

 2
00

6.
 N

ew
 Y

or
k 

U
ni

ve
rs

ity
 P

re
ss

. A
ll 

rig
ht

s 
re

se
rv

ed
.


